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An Address delivered before the Bar of Berkshire, by Lemur. 
Suaw, on his first taking his seat as Chief Justice of the Su- 
preme Judicial Court of Massachusetts, September Term, 1830. 


GENTLEMEN OF THE BAR, 


Tuts being the first occasion for the assembling of the full 
court, in its regular course of law terms, since the lamented 
decease of its late illustrious chief, before proceeding to the 
regular discharge of its appropriate duties, it seems alike due to 
the feelings of the court, of the legal profession, and of the 
whole community, to pause, and pay a short, but heartfelt tribute 
of respect, to the memory of so distinguished a jurist and so 
excellent and amiable a man. Although notices like the pre- 
sent are usually introduced in the course of the customary address 
to the grand jury, on opening the court, yet the present occasion 
cannot be considered unsuitable, when upon the re-assembling 
of those who have long been conversant with the business and 
practice of this court, the thoughts and feelings of all, are neces- 
sarily fixed upon the memory of him, who so long, so ably, 
and so faithfully presided over its deliberations. A temperate 
indulgence of sympathy for the dead, is not inconsistent with 
the most faithful and energetic discharge of duty to the living. 
Nor is a sincere and ardent public expression of attachment, 
and veneration towards the memory of distinguished public men, 
without its moral uses. It tends to awaken a just sensibility to 
merit, to excite and invigorate our moral and intellectual pow- 
ers, to enkindle a more ardent love of virtue, to inspire us with 
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a just sense of the importance of persevering exertion, of un- 
spotted integrity, of faithful and disinterested devotion to the 
public service, and thus to animate us with more ennobling views 
of life, its pursuits and objects. It enhances the value of repu- 
tation, ‘ that reputation which follows, not that which is run after ;’ 
not the popularity which arises from the venal, the interested, or 
the temporary applause of multitudes, but that reputation which 
consists in the deliberate and lasting approbation of the wise and 
the good, and which, next to the smiles of heaven and the con- 
sciousness of rectitude, is the best reward of public services. 
The character and virtues, the just sentiments and useful actions 
of distinguished men, preserved in the annals, and cherished in 
the recollections of a grateful people, constitute their richest 
treasures. They speak to their successors in the language of en- 
couragement, of hope, of confidence. They excite the ardent 
aspirations of the young, whilst they sustain and invigorate the 
efforts of those who are devoting the full strength of their ma- 
ture years to the service of their country. They illustrate in 
action the beautiful theories of the contemplative lovers of virtue. 
They not only incite the soul to the love of virtue, and point 
out the path that leads to her abode, but become the practical 
leaders and guides to all those who desire to walk therein. 

These reflections, I trust, cannot be considered inappropriate, 
whilst we are contemplating the memory of one, who from a 
comparatively humble origin, has arisen to the highest eminence, 
who has taken his place and ably sustained it, by the side of 
the distinguished statesmen and jurists of his age, who has filled 
so large a space in the view of this community, and exerted so 
powerful an influence on its concerns, who will be remembered 
and appreciated as long as a pure administration of justice shall 
be enjoyed and valued, and whose sudden death cast a deep 
gloom upon the face of our whole community. 

Chief Justice Parker was born in Boston, June 17th, 1768, 
and received the rudiments of his classical education at the 
public latin school in that town. And although he entered 
Harvard College at the early age of fourteen, he is said to have 
made great proficiency in the various branches of science and 
literature, and to have maintained a high rank among his co- 
temporaries, many of whom were themselves distinguished 
scholars. He took his degree in the year 1786, and having 
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pursued the study of law in his native town, he settled in the 
town of Castine, in Maine, then constituting a part of this com- 
monwealth, and entered upon the practice of his profession. His 
talents and industry soon acquired for him a rank in that pro- 
fession, and an amount of practice, which are rarely attained 
until after a long period of patient exertion and laborious study. 
The several offices of trust and responsibility which he was 
soon called to fill by executive appointment, and by the suffrages 
of the people, attested the confidence which was universally 
placed in his judgment, fidelity, and capacity in the transaction 
of business." He was elected a member of congress for the 
district in which Castine was situated, at the election which took 
place in the fall of 1796, and attended his duty in this body, in 
the sessions of 1797 and 1798, but declined a re-election in the 
autumn of 1798, when the Hon. Silas Lee was elected his 
successor. He was appointed Marshal of the District of Maine 
under the administration of the elder President Adams, which 
office he held about two or three years, and during that period 
he removed to Portland, where he continued to reside several 
years. 

Portland, then the commercial capital of Maine, was the seat 
of an extensive foreign and domestic commerce, and afforded 
the largest scope, in that great section of the commonwealth, for 
the exercise of forensic talents. From that time he is under- 
stood to have taken a high rank, and to have been constantly 
engaged in the active and laborious duty of a counsellor and ad- 
vocate, and enjoyed an extensive and lucrative practice, until he 
was called to the office of judge of this court in 1806. This 
office he was induced, upon personal considerations, to decline 
accepting, which were only relinquished in consequence of the 
urgent solicitation of his friends, upon grounds of high public 
duty. He was appointed to fill the vacancy occasioned by the 
death of Hon. Simeon Strong, who had held the office about 
five years. As the constitution of this court has undergone 
great changes, and has ultimately settled down into the system 
in which we now find it, and as this system, which in compari- 
son with the ancient one, may be not unaptly designated as the 
nist prius system, has been in a considerable degree influenced 


! He was several times chosen a representative and senator, and attended 
his duty as such, in the General Court of Massachusetts. 
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and modified and brought into its present form, under the ad- 
ministration of him, whose memory and juridical character we 
are now considering, it may be not inappropriate to illustrate 
the subject by alluding briefly to these changes. 

Under the provincial government, it is understood that the 
Superior Court of judicature, consisted of five judges, and such 
was its organization from the acceptance of the Provincial Char- 
ter to the commencement of the revolutionary war. ‘The same 
arrangement was adopted under the constitution until the year 
1799. During this period, the court was held for all purposes, 
in each county, by a full bench, of which three made a quorum, 
but all were expected to attend. All jury trials were in effect 
trials at bar, and were conducted in the presence of the full 
court, and not less than three were competent to preside at a 
jury trial. The necessary consequence of this practice was, 
that the members of the court were not always unanimous in 
their opinions, upon the questions of law which the case pre- 
sented, and this was the more likely to happen, when they were 
compelled, by this course of proceeding, to form their opinions 
amid the hurry of a jury trial, and without the aid of deliberate 
argument, or reference to authorities. It not unfrequently hap- 
pened, therefore, that several different members of the court 
charged the jury and gave them conflicting and contradictory 
opinions upon points of law, and in summing up the case often 
differed still more widely from each other in their views of the 
credibility and effect of evidence, in its application to the par- 
ticular case. It followed as almost a necessary consequence of 
this course of proceeding, that a verdict must be conclusive. 
How would it be possible to take exceptions to instructions in 
point of law, where those instructions were various and perhaps 
contradictory ? or to object to a verdict for a misdirection, where, 
if the directions given by one judge were incorrect, their influ- 
ence may have been counteracted by those of another, which 
were strictly conformable to law? When so decisive an import- 
ance was attributed to the verdict of a jury, and where a jury in 
effect had the power of controlling the court in matters of law, 
it is natural to believe that every exertion of the parties and 
counsel would be directed to the object of obtaining a verdict. 
It is not difficult to perceive how strong a temptation this must 
hold out to litigants, eager in the pursuit and defence of their 
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supposed rights, to resort even to unwarrantable means, to influ- 
ence the jury, and rather to rely on such influence, than on the 
plain rules and principles of law, for their success. Such a state 
of things is injurious to the best interests of society. It tends 
to disparage the administration of justice, to promote what is 
called ‘ the glorious uncertainty of the law ;’ to encourage litigation, 
and even dishonest litigation ; and to render social rights insecure, 
by substituting the irresponsible rule and the hasty opinion of ju- 
rors, formed without adequate means, and perhaps under somewhat 
dangerous influences, in the place of established principles of 
law, sanctioned by the experience of ages, and applied and 
adapted to the particular case by those who are specially charged 
with that duty, and who are responsible to the community for 
the steady and faithful discharge of it. 

Connected with this mode of proceeding was another, which 
though continued to a somewhat recent period, already begins to 
seem to us strange and anomalous. I mean reviews. But where 
there is any thing like an orderly administration of justice, some 
mode of revising a first decision seems to be necessary. Such is 
the complicated state of the law and fact in most litigated cases, 
that on a first examination, it seems difficult, if not impossible, to 
consider and settle abstruse questions of law with satisfactory 
deliberation, and therefore the necessity is felt of resorting to 
some mode of revision and re-examination, after the facts are 
settled, or at least substantially made known by the parties to 
each other, by a serious trial. I am aware that by the theory of 
pleading, every point of controversy, be it of fact or law, is sup- 
posed to be distinctly presented on the record, before any trial 
of either is had. But we know how imperfectly in practice this 
purpose is accomplished, and how impossible it‘is to ascertain 
the real state of the controversy by the pleadings. Some delib- 
erate re-examination of difficult cases being felt to be necessary, 
if it could not be obtained in the most convenient form, by an or- 
derly proceeding before the court, it was natural that it should 
be sought in some other method, however irregular, anomalous, 
and ill adapted to maintain a steady adherence to settled prin- 
ciples of law. Reviews, therefore, were allowed as a matter of 
right to the losing party, under certain restrictions, in all cases 
where one verdict only had been found against him. On such 
reviews the whole matter of law and fact was tried and deter- 
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mined by the jury, and their verdict was ultimately final. In 
practice, however, there was some departure from this course, 
when the controversy turned principally upon matters of law, 
and when the parties were desirous of having the separate and 
deliberate opinion of the court upon the law; and that was by 
waiving the right of review, and bringing the case before the 
court, by motion, upon an agreed state of facts, or upon excep- 
tions, or perhaps upon a report, though it is believed that it was 
not common for a judge to report the case. Such a state of 
things must have been attended with obvious and extreme in- 
conveniences, some of which have been already alluded to. 
Still the people, relying apparently upon the maxim that in many 
counsellors there is safety, manifested an extreme reluctance to 
having their causes tried by any other than a full bench. But 
by the increase of population and business, it became quite im- 
possible for the whole court to travel into each county in Massa- 
chusetts and Maine and despatch the public business with 
reasonable promptness, and in consequence, there was a great 
accumulation of unfinished business, and great delay in the final 
disposition of causes. ‘To provide for this exigency, instead of 
the nisi prius system, by which the jury trial should be con- 
ducted under the direction of a single judge, subject to the care- 
ful and deliberate revision of the full court, a system apparently 
so simple, so well adapted to secure a full and patient investiga- 
tion of the facts, and a deliberate examination and application of 
the law, the legislature adopted the expedient of enlarging the 
number of judges to seven, so as to form two quorums, and thus 
enable the court, with at least three judges, to sit at two places 
at the same time. An act to this effect was passed in 1799, and 
amended in 1800, dividing the commonwealth into two circuits, 
an eastern and western, and authorizing the court to be held in 
each county, except Suffolk, by three judges, but requiring the 
attendance of the whole seven in Suffolk. It is curious to ob- 
serve the gradual but sure approaches, which were made to the 
present system. After constituting two divisions of the court, 
requiring at least three judges in each, it was provided by the 
additional act of 1800, that two justices might hold a court in 
‘certain’ cases, when three were prevented from attending. In 
the statute of 1803 are found the rudiments of the present 
marked and well settled distinction, between the law terms and 


the nist prius terms. 
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By that act, the number of judges was again reduced to five, 
and it provided for one term annually in each county, to be 
holden by all the justices, but any four to constitute a quorum, 
and if by reason of disability two were prevented from attend- 
ing, three might constitute a quorum. It further provided for 
another term in each county, to be holden by any two or more 
of the justices, but that any one might hold the court and dis- 
charge all the duties, with some exceptions, among which were 
all criminal proceedings ; and it was expressly provided, that all 
indictments and other criminal proceedings should be continued 
as of course, unless two or more of the justices were present. 

This was followed the very year after, by the statute of 1804, 
establishing the system as we have since known it in practice. 

A slight attention to dates will show how nearly, in point of 
time, this great and salutary change in the constitution of the 
court and the mode of conducting business in it, coincided with 
the appointment of Judge Parker to the bench. ‘The act in 
question was passed in March, 1805. Judge Parker took his 
seat on the bench in March 1806, and held the nisi prius term 
in Suffolk, in November of that year, under the new law; and 
sitting alone, presided at one of the most interesting criminal trials 
which has ever occurred in this commonwealth. ‘The cause pre- 
sented many very delicate points in the law of homicide, and was 
zealously conducted by the most eminent counsel. The parties 
concerned, held high stations in society, and a prominent rank 
in the opposite political parties, and the prejudices and passions 
connected with the prosecution were not a little inflamed by the 
highly excited party politics of the day. Yet such was the dig- 
nity, the impartiality, the skill and ability, with which the newly 
appointed judge, then comparatively a stranger, conducted this 
trial, that it is believed he gave universal satisfaction, and made 
himself most favorably known to the old commonwealth, as a 
jurist of great promise. 

Soon after his appointment he removed to Boston, where he 
continued to reside for the remainder of his life. 

On the death of Chief Justice Sewall, in 1814, he was 
appointed his successor, to the universal satisfaction of the 
community. In the convention of 1820, called to revise the 
constitution of the commonwealth, and which was rendered 
conspicuous by the presence of many of our citizens most dis- 
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tinguished by eminent talents, Chief Justice Parker was elected 
its President, with a good degree of unanimity. The elegant 
tribute of respect to the venerable President Adams, who de- 
clined the honor proposed to him of being its presiding officer, 
was the production of Judge Parker. In this office, if a long 
disuse of attendance in deliberative assemblies, and a want of 
practical familiarity with that highly refined code of rules and 
orders which constitutes the system of modern parliamentary 
practice, may in some degree have prevented him from con- 
ducting the business of the chair with that ease and rapidity 
which practice alone can give, yet in dignity, in impartiality, 
and in a scrupulous regard to the rights of every member, 
where great interests were in conflict, and strong passions were 
excited, and great talents struggling for the mastery, it is believ- 
ed that no presiding officer could have surpassed him, or given 
more universal satisfaction. And when the forms of proceed- 
ing permitted him to take part in the debate, some of the most 
important questions which came under discussion were examined 
and illustrated by his sound practical sense, and his sagacious 
forecast, manifesting his earnest and sincere desire to place the 
most effectual guards around the great and beneficent institutions 
of the commonwealth, with a view, as far as human infirmity 
will permit, to maintain their integrity and secure their perpe- 
tuity. 

But the life of a judge, however active, laborious, and useful, 
is filled with little incident. It is a constant round of arduous 
duty, in which there is little change or variety. Judge Parker 
continued in the discharge of his official duties to the day pre- 
ceding that of his sudden and lamented death. He left home 
on Tuesday, the 20th of July, to attend a special session of the 
court at Salem, and at the opening of the court on the same day, 
delivered a charge to the grand jury, characterized by his usual 
clearness, force, and felicity of expression. Little else of active 
duty devolved upon the judges during that week, the court hav- 
ing adjourned from day to day, to await the doings of the grand 
jury. They returned several bills of indictment on Friday 
morning, on which the prisoners were arraigned, and after ar- 
rangements were made for the trials in the ensuing week, the 
court adjourned, and the Chief Justice returned home. 

May I here be permitted to mention, that during this interval 
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of leisure, the Chief Justice, together with a few other gentle- 
men and myself, made a short but most interesting visit to the 
venerable Nathan Dane, that most distinguished lawyer and 
statesman, who has done so much himself to augment the stores 
of juridical science, and also, by his benefactions, to promote 
the labors and facilitate the acquisitions of others. At this 
interview, which naturally led to a comparison of age and 
professional standing, the Chief Justice stated, not in a boastful 
spirit, but with an apparent feeling of humble gratitude to Heaven 
for the favor, that, during the twenty-four years that he had held 
his seat, he had never been prevented by ill health for a single 
day, from being in the place where his official duty called him, 
in every part of the commonwealth. At that time, three days 
before his death, judging from his apparent vigor, his healthy 
countenance, his buoyant and happy spirits, which the anxiety 
attending the near prospect of severe official duty could not 
repress, no man could more justly indulge in the anticipation of 
length of days, and a happy and cheerful old age. But ‘in the 
midst of life we are in death.’ Having returned home on Fri- 
day, he passed part of Saturday forenoon in the Law Library, 
took a ride in the afternoon, and passed the evening socially 
with his friends, in apparently good health and with his accus- 
tomed cheerfulness. On awaking early on Sunday morning, 
the 25th, he spoke for a few moments, but with difficulty, and 
soon sunk into a state of insensibility, under a severe attack of 
apoplexy, from which he never revived. He survived only 
about twenty hours. The universal feeling and expression of 
sorrow, which spread through the thronged city, at the first 
news of his severe illness, and the still deeper sentiment of grief 
which followed the speedy intelligence of its fatal termination, 
attested how much he was respected, not only as a magistrate 
and an upright judge, but as a man, a townsman, an associate — 
how extensively, how sincerely he was loved. Nor did this 
sentiment of profound grief pervade every heart, and sadden 
every countenance, without just cause. There was nothing in 
the character of Chief Justice Parker which could be regarded 
with indifference. His intelligence, his affability, his perfect 
benevolence and kindness of heart, rendered his presence uni- 
versally weleome. Happy and uniformly cheerful himself, he 
diffused happiness among all around him. In manners and 
VOL. V.—NO. IX. 2 
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habits, no man was ever more entirely free from affectation and 
pretension of every sort, or more wholly exempt from the slight- 
est tincture of official pride. And yet with the most perfect 
ease and frankness, and even gaiety of demeanor, he never for 
a moment compromised his personal or official dignity. Uni- 
formly actuated by an entire purity, simplicity, and directness 
of purpose, both in the discharge of his official duties, and in 
his whole intercourse with society, no display of rank or of the 
externals of office, could add to his real dignity, nor could the 
utmost freedom of manners, flowing from true kindness of heart, 
and always regulated by a just sense of propriety, impair the 
true respect which those qualities are so well fitted to inspire. 

Judge Parker was thoroughly and truly, and in the purest 
and best sense of the term, a liberal man. Far from being in- 
different to the great questions of interest, which deeply engage 
the minds and feelings of men, he maintained his honest opin- 
ions with a zeal and firmness, which manifested how highly he 
estimated the value of truth, as it presented itself to his mind, 
after the fullest and most faithful examination. But the same 
undeviating attachment to freedom and justice, the same ardent 
love of pure and honest truth, and the same reliance upon the 
utmost freedom of inquiry, as the only means of ascertaining 
truth, which led him to assert his own opinions with frank- 
ness, and maintain them with firmness, led him to regard with 
the most respectful deference, the honest and sincere opinions 
of others, how much soever they might differ from his own. 

But it is principally in the character of a magistrate and a 
judge, that it now becomes us to consider the memory and pub- 
lic services of the late Chief Justice. Although not previously 
much known in this part of the commonwealth, when he first 
came to the bench, his reputation was favorably known as a 
counsellor and advocate, of a clear and comprehensive mind, 
quick perceptions, great sagacity and practical skill, and distin- 
guished for a large measure of plain practical sense. It is said 
by those who knew him as an advocate, that in his addresses to 
the jury, he was persuasive and interesting, without oratorical 
display ; that ‘ his reasonings were clear, forcible, and exact ; his 
language chaste, pointed, and select ; his fluency uncommon, his 
action animated ; so that in their actual union, they gave a charm 
to his arguments which won upon the ears, and captivated the 
judgment of his audience,’ 
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During the long period in which he held a seat in this court, 
both as an associate and as chief justice, it was his happiness 
to enjoy, as well as to deserve, the undeviating friendship of his 
associates, and the confidence of the public. Although, during 
a considerable portion of that period, the community was unhap- 
pily divided into parties mutually hostile to each other, between 
whom prejudices and passions, exasperated by a long course of 
opposition and mutual recrimination, were excited to a degree, 
which not unfrequently degenerated into personal animosity, 
and mingled with the affairs and controversies of private life, 
yet in no instance has any serious imputation of partiality in the 
exercise of his functions as a judge, been made against him. 

Although he was thoroughly conversant with the passing 
events of the times, and the great changes which were going on 
in society, both at home and abroad, and took a deep interest 
in whatever tended to increase the happiness, aud promote the 
best interests of society, and though he found some time to de- 
vote to the cultivation of elegant literature, and much, gathered 
from the short intervals of severe labor, to yield to the calls of 
friendship, and to social and domestic enjoyment, yet the pre- 
dominant object of his life, the leading motive to all his actions, 
was to be found in a sincere and entire devotion to the great 
duties of his office, and an unshaken determination to discharge 
these duties with strict fidelity, to the utmost extent of his power. 
His industry was exemplary and most praiseworthy. In form- 
ing his judicial opinions, he proceeded with the utmost caution, 
patience, and persevering research, availing himself of all the 
aids of argument, of all the light to be derived from judicial 
authority, or the reasonings of others, and not unfrequently rely- 
ing at last, and relying justly, upon the dictates of a mind, quick 
to discern, and anxious to allow, the claims of justice and natural 
equity, and at the same time deeply impressed with the import- 
ance of steadily maintaining the established rules of law. He 
labored to place his judicial decisions upon some tenable ground 
of principle, which would neither violate the rules of positive 
law, nor yet lose sight of the real justice and merits of the case. 
It is probable that his early practice led him to be much con- 
versant with the legal acuteness which exhausts itself in finding 
defects in legal process ; in pleas in abatement, special demur- 
ers, and technical niceties; which are intended to effect the 
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decision of causes, without regard to their merits. To all such 
applications of legal acuteness and skill, he had an utter aversion ; 
and it may be truly said of him, as he happily said of Par- 
sons, that ‘ though fraught with all the technical learning of the 
bar, and accustomed to a strict adherence to rules in his own 
practice, he yet, like Lord Mansfield, was averse from suffering 
justice to be entangled in the net of forms, and he therefore 
exerted all his ingenuity to support, by technical reasoning, the 
principles of equity and right.’ If it may be thought by some, 
that sitting in a court of common law, this ingenuity was occa- 
sionally carried too far, and that the rules of law were sometimes 
apparently overlooked, in too ardent a desire to reach the equity 
of the particular case, it may still be said with great justice, 
that ‘even his failings leaned to virtue’s side.’ The ultimate 
object of all laws, and of all jurisprudence, is, to do justice 
between parties; and the judge who, by patient research and 
persevering investigation, can unravel a complicated case, seek 
out its governing principles with their just exceptions and quali- 
fications, and, without violating the rules, or weakening the 
authority of positive law, can apply those principles in a manner 
consistent with the plain dictates of natural justice, may be con- 
sidered as having accomplished the most important purpose of 
his office. In the imperfect state of human laws, and the im- 
perfect means of inquiring into the exact state of human trans- 
actions, this is not always practicable, but the desire and the 
effort to accomplish it, are always laudable. But it is believed 
that a careful and patient examination of his adjudications, and 
the reasons on which they rest, will satisfy the most scrupulous, 
that his natural love of justice was never allowed to come in 
conflict with his clear conviction of the importance, upon the 
highest ground of principle and utility, of steadily adhering to 
the known and fixed rules of law, as the basis and ultimate se- 
curity of all civil and social rights. 

After all, his judicial character must stand upon the published 
reports of his judicial decisions, which now form so large a por- 
tion of our legal learning. These will form an enduring monu- 
ment to his fame, and constitute a large claim upon the respect and 
gratitude of posterity. May all those who have had the happiness 
to participate in his private friendship, or to witness and enjoy 
the benefit of his public services, duly appreciate the excellence 
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and worth of his private and domestic character, and the virtues 
and services of his public life. May we all be animated by his 
example, and strive, to the extent of our powers, to imitate all 
that was excellent and praiseworthy in his life ; and may the 
sudden death of one so loved in life, so honored and lamented 
in death, in the midst of his labors, in the maturity of his fame, 
and in the full strength of his years, impress every mind with the 
importance of filling up life with usefulness, and by constant 
benevolence to man, by humble and devout piety towards God — 
of being at all times prepared for a like instant departure from 
the labors and cares and anxieties of this transitory life, to the 
world of rest, of peace, and of hope beyond the grave. 





The following sketch of the character of Chief Justice Parker, 
is by Mr. Justice Story, of the Supreme Court of the United 
States. It was first published in the Boston Daily Advertiser. 


‘Mr. Chief Justice Parker brought with him to the bench the 
reputation of an able, active, and learned advocate. He had 
well earned that reputation by a course of long and honorable 
practice in the then district, now state of Maine. His talents 
(high as they were,) were not his only recommendation. He 
possessed what talents may adorn, but what talents, however 
shining they may be, never can supply, the mens conscia recti, 
an inflexible integrity, a deep-rooted and enlightened virtue. 
His private life was without reproach, his honor without stain, 
his political and civil career straight forward and steady. His 
manners were frank, modest, and winning, without ostentation 
and without affectation. Nature had given him a mild temper- 
ament, a quiet and moderated cheerfulness, an ingenuous coun- 
tenance, and social kindness, which pleased without effort, and 
was itself easily pleased. But his most striking characteristic 
was sound sense, which, though no science, is, in the affairs of 
human life, fairly worth all, and which had in him its usual ac- 
companiments, discretion, patience, judgment. In his profes- 
sional harangues he was persuasive and interesting ; he had the 
earnestness of one, who felt the importance of fidelity to his 
client, and at the same time the sincerity of one, who felt the 
dignity of truth, and of that jurisprudence, whose servant he 
was, and whose precepts he was not at liberty to disown, and 
was incapable of betraying. In the sense sometimes affixed to 
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the term, he did not possess eloquence, that is, he did not pos- 
sess that vivid imagination, which delights in poetical imagery, 
or in rhetorical flourishes, in painting the passions or in exciting 
them into action. He was not addicted to a rich and gorgeous 
diction, or to color his thoughts with the lights and shades, or 
the brilliant contrasts of a variegated style. But in a just sense, 
if we look to the means or the end, to his power of command- 
ing attention, or his power of persuading, and convincing the 
understanding, he might be deemed truly eloquent. His rea- 
sonings were clear, forcible, and exact; his language, chaste, 
pointed, and select; his fluency of speech uncommon ; his ac- 
tion animated ; so that in their actual union they gave a charm 
to his arguments, which won upon the ears and captivated the 
judgment of his audience. 
‘Such was the reputation and character, which he brought to 
the bench. He took his seat among distinguished men; and 
he sustained himself as a worthy and equal associate. He did 
more, and accomplished what few men do accomplish ; he 
moved on with a continual increase of reputation even to the 
very hour of his death. He lived through times, happily now 
past, of peculiar delicacy and difficulty, in the midst of great 
political changes and excitements, when the tribunals of justice 
were scarcely free from the approaches of the spirit of discord, 
and the appeals of party were almost ready to silence the pre- 
cepts of the law. During this period, his firmness, moderation, 
patience, and candor, secured to him the public confidence. 
When the office of chief justice became vacant by the lament- 
ed death of Mr. Chief Justice Sewall, all eyes were turned to- 
wards him as the successor. His appointment gave universal 
satisfaction. And yet, if he had died at that period, half of his 
real merits would have remained unknown. His ambition was 
now roused to new exertions by the responsibility of the station ; 
his mind assumed a new vigor; his industry quickened into 
superior watchfulness ; and he expanded, so to say, to the full 
“reach of his official duties. It was a critical moment in the pro- 
gress of our jurisprudence. We wanted a cautious, but liberal 
mind, to aid the new growth of principles, to enlarge the old 
rules, to infuse a vital equity into the system as it was expanding 
before us. We wanted a mind to do in some good degree, 
what Lord Mansfield had done in England, to breathe into our 
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common law, an energy suited to the wants, the commercial 
interests, and the enterprise of the age. We wanted a mind, 
which, with sufficient knowledge of the old law, was yet not a 
slave to its forms; which was bold enough to invigorate it with 
new principles, not from the desire of innovation, but the love of 
improvement. We wanted sobriety of judgment; but at the 
same time a free spirit, which should move over the still depths 
of our law, and animate the whole mass. Such a man was 
Mr. Chief Justice Parker. And whoever in this age, or in any 
future age, shall critically examine the decisions of the Supreme 
Court during the sixteen years, in which he presided over it, 
will readily acknowledge the truth of these remarks. There 
was in his mind an original, intrinsic equity, a clear perception 
of abstract right and justice, and of the best mode of adapting 
it tothe exigencies of the case. He felt, as Lord Ellenborough 
before him had felt, that the rules, not of evidence merely, but 
of all substantial law, must widen with the wants of society ; 
that they must have flexibility, as well as strength; that they 
must accomplish the ends of justice, and not bury it beneath 
the pressure of their own weight. There is in this respect, 
much, very much to admire, and, if it were possible in our rev- 
erence for the dead, to envy, in his judicial career. Few men 
have ever excelled him in the readiness of grasping a cause, of 
developing its merits, or of searching out its defects. He may 
have had less juridical learning than some men; but no man 
more thoroughly mastered all that was before him, or expound- 
ed with more felicity, the reasons even of technical doctrines. 
He had an almost intuitive perception of the real principle perva- 
ding a whole class of cases, and would thread it through all their 
mazes with marvellous ability. His written opinions are full of 
sagacity, and juridical acuteness, at the same time that they pos- 
sess a singular simplicity and ease. He rarely fails to convince, 
even when he questions what seems justified by authority. His 
judicial style is a fine model. It is equally remarkable for pro- 
priety of language, order of arrangement, neat and striking turns 
of expression, and a lucid current of reasoning, which flows on 
to the conclusion with a silent, but almost irresistible force. In 
his more studied efforts, in some of those great causes, in which 
the whole powers of the human intellect, are tasked and meas- 
ured, he was always found equal to the occasion. There are 
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not a few of his opinions on some of these intricate subjects, 
which would bear a close rivalry with the best in Westminster 
Hall in our own times. There are some, which any judge might 
be proud to number among those destined to secure his own 
immortality. 

‘ But we must stop. The time fpr mourning over such a loss 
cannot soon pass away. We have lost a great magistrate, and 
an excellent citizen. Vain is the voice of sorrow, and vainer 
still the voice of eulogy. They cannot recal the past. His 
place cannot be easily supplied ; for it is difficult to combine so 
many valuable qualities in a single character: To sum up his 
in one sentence, we may say, that, as a judge, he was emi- 
nent for sagacity, acuteness, wisdom, impartiality, and dignity ; 
as a citizen, for public spirit, and elevated consistency of con- 
duct; as a man, for generosity, gentleness, and moral purity. 
His fame must rest, where it is fit it should, upon the printed 
reports of his own decisions. These will go down to future 
ages; and though, perhaps, beyond the circle of the profession, 
they may not attract much general observation, (for the misfor- 
tune of the profession is, that great judges and great lawyers can- 
not enjoy a wide-spread popular favor,) they will yet be read and 
honored by the jurists of succeeding times, with undiminished 
reverence, when those of us, who have known and loved him, 
shall be mingled with the dust that now gathers round his 
remains. They will often recal to the classical reader, the beau- 
tiful eulogy of Cicero, upon a great character of antiquity so 
applicable to his. Erat in verborum splendore elegans, compo- 
sitione aptus, facultate copiosus ; eaque erat cum summo ingenio, 
tum exercitationibus maximis consecutus ; rem complectebatur 
memoriter, dividebat acute, nec praetermittebat fere quidquam 
quod esset in causa, aut ad confirmandum aut ad refellendum.’ 





The following biographical notice of Chief Justice Parker, is 
from an appendix to the Rev. Mr. Palfrey’s sermon, on the 
occasion of the decease of the Chief Justice. 


‘Judge Parker’s family are understood to have been settled, at 
an early period, on Parker’s Island, in Maine. His father, Dan- 
iel, a native of Charlestown, married Margaret Jarvis, of Boston, 
and had many children. 

‘Either before Judge Parker was matriculated at College, or 
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soon after, his father, finding himself unable to meet the ex- 
penses of his education there, proposed to apprentice him to the 
druggist’s business, with the late Dr. Ephraim Elliot. This fact 
coming through Rev. Dr. Elliot, to the knowledge of some 
opulent gentlemen, who were acquainted with the promise which 
he had exhibited at school, they interfered on the day of his 
entrance on his new occupation, and made arrangements for the 
original intention to be pursued. The circumstance deserves to 
be here recorded, as illustrative of the state of feeling, long ago, 
and still, existing in our leading citizens, in relation to our public 
schools, and to the claims of those who there manifest the ele- 
ments of a capacity to ‘do the state some service.’ Examples 
of this kind are so frequent, that it can scarcely be said to be in 
the course of things with us, for a boy, who at these institutions, 
developes uncommon talent, to lose, for want of pecuniary resour- 
ces, the advantages of the best education which the country 
affords. Instances, among which what is here noticed is undoubt- 
edly a most prominent one, of the blessing of Providence on such 
a judicious public spirit, are what have aided hitherto to keep it 
alive. As long as it continues the honorable characteristic which 
it is, of the habits of our community, may it continue to be so 
rewarded. Such services as this publication commemorates, 
and the good sense and feeling which, in the way now men- 
tioned, have been instrumental in causing them to be rendered, 
each do a noble part in the promotion of the common good, and 
are worthy to be called to mind together. 

‘'The class of 1786, of which the subject of this notice was a 
leading scholar, has been one of the most distinguished in the 
annals of the University. Among other names well known to 
the public, we find those of Timothy Bigelow, many years 
speaker of the house of representatives of Massachusetts ; 
Alden Bradford, lately secretary of the commonwealth; Dr. 
Harris, late president of Columbia College, N. Y.; John Low- 
ell; and Champlin and Thompson, U. S. senators for Rhode 
Island and New Hampshire. 

‘While a trustee of Bowdoin College, Judge Parker, in ad- 
dition to the usual duties of the place, devoted much time to 
the sale of lands granted by the general court for the endow- 
ment of that institution, and to other arrangements for the benefit 


of its finances ; and his exertions at that period are understood 
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to have been of the first importance, in laying a foundation for 
its now extended usefulness and reputation. 

‘ Between his sense of duty to his family and to the public, his 
acceptance of the office of judge, when in the receipt of a much 
larger income at the bar, was a subject of very anxious deliber- 
ation to him, and his friends represent him as never having 
appeared to them otherwise than habitually cheerful and happy, 
except at this juncture. It was a step much urged by judges 
Sedgwick and Sewall, and by the leading jurists of Boston and 
of other parts of the state. Subsequently he had almost made 
up his mind, at one time, to resign the office, and there is a 
very interesting letter of Judge Parsons, dissuading him on the 
ground of the worth of his services to the science and the com- 
munity, and the obligation upon men like him to postpone private 
considerations to the public benefit. ‘The writer knew the 
mind which he was addressing. 

‘In the Massachusetts convention of 1820, Judge Parker fre- 
quently took a part in debates in committee of the whole. His 
speeches, on the constitution of the university, of the senate, 
and the executive council, and on other important subjects, 
are referred to in the index to the journal of that convention. 

‘His critical taste was put in exercise for the preparation of 
the volume of posthumous sermons, by his friend Mr. Buckmin- 
ster, which has enjoyed such high estimation, at home and 
abroad. Judge Parker and the late Hon. Samuel Dexter, 
with the assistance of Mr. George (now professor) Ticknor, 
made in the first place a large selection from the manuscripts, 
from which were afterwards chosen by the Rev. Messrs. Chan- 
ning and Thacher, those which were given to the press. 

‘ Judge Parker, after waking early, as was his habit, on the 
morning of July 25th, conversed some minutes, apparently in 
his usual health. Being observed, after a little time, to articu- 
late less distinctly, he said that he felt a headache, but should 
be better after rising On attempting to rise, he found his limbs 
partially paralyzed, but was still able to maintain some conver- 
sation. On the arrival of Dr. Warren, in twenty minutes after 
he was seized, he manifested his satisfaction, but did not after- 
wards speak. Copious bleeding in one arm, and other strong 
remedies were resorted to, without the slightest good effect. 
Dr. Warren remained with him three hours, and again attended 
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in consultation with Dr. Bigelow ; but it was plain to the medical 
gentlemen, that the case had been a hopeless one from the first. 

‘While resident at Castine, Judge Parker was married to Re- 
becca Hall, sister of the present Judge of Probate for Suffolk. 
He was bereaved of three children; two sons in early childhood; 
and six years ago, a daughter, Margaret Jarvis, whose loss was 
a keen affliction. Five survive. 

‘In the 2d volume of Massachusetts Reports, is a list of judges 
of the Supreme Court since William and Mary’s charter. It 
appears that four, viz. Samuel Sewall, from 1695 to 1726; 
Benjamin Lynde, 1712—45; Paul Dudley, 1718—50, and 
Benjamin Lynde, 1745—1771, have been judges a longer 
time ; but no chief justice has had so long a term of service.’ 


ART. I1—WRITTEN AND UNWRITTEN SYSTEMS OF LAWS. 


De la Codification en general, et de celle de Angleterre en 
particulier en une série de lettres addressées a M. C. P. 
Cooper, Avocat Anglais, par J. D. Meyer, Chevalier de 
Pordre Royal du Lion Belgique, &c. §c. Amsterdam. 1830. 


Tere has been carried on, among the jurisconsults of Europe, 
and more particularly of Germany, for several years, a very 
animated controversy on the comparative value of a written and 
unwritten system of law. It commenced, with great bitterness 
and acrimony, immediately after the expulsion of the French 
from Germany, and has continued, with some abatement of heat 
and passion, but yet with great earnestness and zeal, to the pre- 
sent time. In the year 1814, and when the last of the French 
eagles had scarcely passed the Rhine, a pamphlet was published 
by M. Thiebaut, a professor at Heidelburg, in which he urged 
upon his countrymen the importance and necessity of substitut- 
ing a written and uniform code of laws for all the Germanic 
states, in the place of the miscellaneous and disjointed system of 
the -civil, canon, and customary law, by which they are now 
governed. In a country, abounding, like Germany, with men 
of letters, whose industry annually sends forth into the world 
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thousands of new works, on every variety of subjects, among 
whom all questions of politics, philosophy, and criticism, are dis- 
cussed with a zeal and devotion that seem never to tire or be 
satiated, — it is not to be supposed that so bold a proposition as 
that of a reform of the whole body of the existing laws of the 
country, would fail to excite a very lively sensation; nor could 
M. Thiebaut expect long to remain without an antagonist. 

This antagonist he found in M. De Savigny, a civilian of pro- 
found learning and great celebrity. He replied in a pamphlet, 
written with great warmth and animation, to which he gave the 
title of ‘ The vocation of the present age to legislation and juris- 
prudence.’ This response kindled the spirits of the Germans into 
a flame. The jurisconsults ranged themselves into parties, and 
the war of pamphlets and periodicals commenced. While many 
civilians of liberal minds and of a philosophical cast of thought, 
united with M. Thiebaut in demanding a digest of the laws sanc- 
tioned by legislative authority. Others, and these constituting the 
greater number, with whom a veneration for antiquity and an 
attachment to their national customs, constituted a sort of reli- 
gion, were not a little scandalized at a proposition which went to 
revolutionize their most fixed ‘and cherished notions in govern- 
ment and jurisprudence, and which, if adopted, would render, 
in a great measure, useless, at least would greatly reduce, the 
dignity and value of their favorite studies. The universities in 
particular, where the doctrines of the historical school already 
prevailed, in which law was taught in connexion with the anti- 
quities of the Roman Republic, and semi-barbarous legislation 
of the middle ages, and the decision of delicate points of juris- 
prudence made to depend on profound literary and antiquarian 
criticism, were quick to take the alarm at so bold an innovation, 
an innovation which would render the profound erudition of 
their professions, for all the purposes of practical jurisprudence, 
useless and cumbersome lumber. The party opposed to this 
reformation of the law was further reinforced by all those who, 
in the fervor of their recent liberation from French power, 
considered that to be most national and patriotic, which was 
most at variance with usages and habits of their late masters. 
With these it was a sufficient reason for opposing the project of 
a written code of law, that it would appear to be treading in the 
footsteps of the French. 
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The party opposed to innovation took the name of the historic 
school, while that which advocated a written code, took that of 
the dogmatic or philosophical school. M. Savigny and M. 
Gans, the present leaders of the rival parties, both reside at 
Berlin. But the controversy, while it has lost but little of its 
animation in Germany, has extended to the other nations on the 
continent. The civilians of France and the Netherlands have 
taken a part in it, and the question is beginning to divide the 
profession even in England. 

The author of the work, of which we propose now to give our 
readers some account, enjoys a high reputation as a civilian on 
the continent. In 1823 he published a work on the judicial 
institutions of the principal nations of Europe, which was receiv- 
ed by the public with the most flattering testimonials of appro- 
bation. In that he had incidentally spoken on the subject of 
codification ; but though he appeared pretty clearly to give the 
preference to a written and sanctioned, over an unwritten and 
customary system of law, he did not express his views so dis- 
tinctly but that both parties claimed him as an authority in their 
favor. The work now before us removes all doubts on this 
point. In this he comes forward as the open and strenuous ad- 
vocate of codification. About one half of it is taken up in an- 
swering the arguments of the historic school. He takes as his 
text the second and enlarged edition of the work of Savigny, 
which we have mentioned above, as well because by his pro- 
found learning and high reputation he indisputably stands at the 
head of his party, or because this work gives, in a condensed 
form, the whole argument on one side of the question, and con- 
tains a résumé of the whole doctrine of the party. 

The question discussed is one of high interest, and intimately 
connected with the welfare of every civilized people, and after 
the decisive success of the experiment in France, it would be a 
little surprising if it did not occupy some share of the attention 
of every European nation which still adheres to its customary 
law. ‘That experiment has placed, beyond controversy, one 
point, which has sometimes been held to admit at least of doubt, 
and that is the possibility of digesting and compressing within a 
moderate compass, a code of law, which shall be adequate to all 
the wants of a great and prosperous nation. Indeed, if we 
rightly read the signs of the times, within a few years an im- 
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pulse has been given to the opinions of the most intelligent part 
of society, which it will not be easy to arrest; and this is not an 
age in which great truths of the cardinal principles in govern- 
ment and legislation, are likely to remain barren and unproduc- 
tive in the public mind, or to terminate in simple speculation. 
Beyond all that have preceded, it seems in politics to be the age 
of action. The benefits, which may be derived from a reform 
in the existing state of the law, is beginning to be felt by the 
principal nations of Europe to an extent which few would have 
imagined twenty years ago. Even in England, the pays coutu- 
mier par excellence, the most tenacious of all nations of ancient 
customs, the spells of prejudice are beginning to be dissolved. 
The blind and unreflecting veneration of ancient usages and in- 
stitutions, merely because they are ancient, is giving way to a 
more rational and philosophical mode of thinking ; and the wor- 
shippers, who still linger with unabated devotion at the shrines 
of blackletter oracles, who believe, with unsuspecting faith, that 
justice never unveiled her mysteries so fully as to the sages of 
the Year Books, have some cause to tremble for the ordinances 
of the Edwards and Henrys, when the partisans of reform can 
appeal to such names as Bentham and Romilly, as Brougham 
and Peel, not as their coadjutors, but as theirleaders. Indeed, 
the most enlightened men in England, of all parties, have be- 
come sensible of the necessity of reforming the judicial institu- 
tions of the country, of extending and adapting them to the 
present wants of society ; and a portion of them, respectable both 
for numbers and talents, have become equally sensible of the 
advantages that may be derived from reforming the law itself, 
not by altering its essential features and changing its principles, 
but by simplifying and shortening its processes, and by digest- 
ing or codifying it, so as to render it intelligible to common 
capacities. 

As this subject has been profoundly examined by the conti- 
nental jurists ; as great talents and learning have been enlisted on 
both sides of the question ; we have supposed that our readers 
may feel an interest in seeing how it has been argued by the 
disciples of the civil law. 

The historic school assumes, in the outset, a bold and startling 
proposition. ‘They not only deny the utility, but the possibility, 
of a fixed and written code of laws, at least, in the present state 
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of science and civilization. According to the doctrine of this 
school, there is but one epoch in the progress of a nation, in 
which it is practicable to reduce the law to a code, and this is 
precisely the epoch, when the want of it is not felt. Law, in 
its general nature, it is said, consists, like geometry, of a limited 
number of general and fundamental principles, des points fond- 
amentaux et generateurs, and a code should embrace only these 
generative or pregnant principles in their most general and ab- 
stract form, and entirely divested of all details. It belongs to 
the science of the jurisconsult to develope them, to fix their lim- 
itations and qualifications, and apply them to individual cases in 
practical jurisprudence. In the earlier stages of a nation’s pro- 
gress, the sentiment of right and justice, la conscience du droit, 
is pure and uncorrupt, and the people are well fitted, by their 
moral habits, to receive a code ; but in this stage of their exist- 
ence, they have not yet learned to generalize their ideas, and 
the poverty of their language, is incapable of expressing general 
and abstract propositions with precision and certainty. It is 
therefore impossible for them to form acode. But if a code was 
formed and put into their hands, as perfect as man could make 
it, the jurisconsults, for want of the training of a scientific edu- 
cation, would be incapable of expounding and applying the laws. 
In the old age of a nation, the morals of the people are corrupt- 
ed, the natural sentiments of justice and equity are extinguished 
in universal unmitigated egotism, and they become incapable of 
receiving a code on account of their moral qualities ; while their 
language, like their manners, having sunk into a nerveless effem- 
inacy, has lost the energy and precision necessary to give force 
to a code. They are, therefore, doubly incapacitated for this 
kind of legislation. It is only in the intermediate state, between 
the rudeness of youth and the decrepitude of age, that the man- 
ners of a nation can receive, and its language give expression to, 
acode. But the nation is then in the full enjoyment of all its 
faculties ; its education has then arrived to perfection, and it has 
attained and is in the full and free exercise of the maximum of 
its strength and intelligence. At this time the want of a code is 
not felt. Thus, according to the theory of the historic school, 
the only period when a nation is capable of forming a code, and 


when its jurisconsults are capable of developing and applying it, 
is that when it would be useless. 
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This, as we understand the modern historic school of juris- 
consults, is their first and preliminary objection to codification. 
But this is not all. If we take history for our guide, says M. 
Savigny, we shall find, that law, jus, becomes established by 
insensible degrees. It is the slow growth of custom and usage. 
No people thinks of establishing a set of arbitrary rules of conduct 
on @ priori reasoning. They wait until a necessity arises for a 
rule, and this is first felt in individual cases. A controversy 
springs up between two individuals, and if they cannot agree, 
they appeal to an arbiter. As there exists no known rule or 
law applying to the case, he is governed, in his decision, by the 
principles of natural justice, by considerations of public utility 
and convenience, the existing relations between the parties, and 
other elements of this general character. The decision in one 
case, becomes a precedent for another, until, by repeated in- 
stances, it gradually acquires the force of a rule, and becomes 
consolidated into a usage, having the authority of customary, or 
unwritten law. At last, the legislator, under the influence of 
some imperious and pressing circumstances, is induced to con- 
secrate the custom, and reduce it to the form of written and 
sanctioned law. He follows the usage, because the motives 
which have led to its adoption, are generally the same that 
ought to guide him, if he were establishing new rules, and regu- 
lating a matter on which custom was silent. For the custom 
never would have become established, if it were not conforma- 
ble to the principles of natural equity, to the local circumstances 
of the people, and the interests of the parties who are affected 
by it. He adopts it for a further reason, that it is impossible 
to create a law, opposed to the habits of the people, without 
resorting to measures of rigor and severity, alike repugnant to 
the happiness of the governors and governed. 

The more purely democratic the government is, the more 
steady and invariable is this movement of the law. ‘The ab- 
sence of a legal disposition, leads to a custom, and thus, dicta- 
ted by natural equity, and modified by local circumstances, after 
having become established by usage, terminates by being adopted 
by the legislature, and incorporated into the text of written law. 
It is necessary, therefore, says M. Savigny, to trace back the 
law to its origin, to follow it through all its phases and variations, 
to know the different modifications, which it has undergone, 
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while it constituted a part of the unwritten law of the nation ; 
and it is only by this course of study that we can penetrate its 
true spirit and give it a just interpretation. 

Such being the origin of the law, it is very manifest that it is 
most intimately connected with the condition of the nation, that 
it must necessarily vary with the wants and circumstances of the 
people, and be affected by all that can influence the nation in its 
actual condition and mode of existence. It is this flexibility of 
customary law, by which it accommodates itself to the perpetu- 
ally varying condition of mankind, that constitutes its great ex- 
cellence, and gives to it a signal advantage over the inflexible 
and unchanging rules of a written code. In this respect law is 
like a living language, which lends its plastic nature to all which 
the necessities of science and conversation require ; becomes 
enriched and copious, as the people, by whom it is spoken, 
enlarge the sphere of their knowledge, and extend the circle of 
their ideas ; purifies itself and takes a character of exactness and 
precision when the ideas it is employed to express have become 
definite and exact; acquires vigor and energy when the nation 
has fully developed its power ; and, on the contrary, declines into 
feebleness and effeminacy when the nation declines in physical 
strength and moral energy; and is impoverished and becomes 
sterile, when the people sink into ignorance and barbarism. Pre- 
eisely so it is with customary law, jus, the true basis of all just 
jurisprudence. It is, in its nature, essentially variable, extend- 
ing and contracting itself according to the condition of the nation, 
accommodating its flexible character to the manners, habits, and 
employments of the people ; in fine, to every thing that goes to 
make up the condition and actual mode of existence of the nation 
at any given epoch. It is, in its nature, essentially incapable of 
fixity. ‘There is no time when it is stationary and stable, but 
it is kept in perpetual movement by the varying condition of the 
nation ; and, therefore, the only way in which the true spirit of 
the law can be seized, is to study it historically, to begin with 
the custom in its cradle, and follow it, through all its changes, 
down to the existing epoch. To borrow an illustration from an- 
other science, law, not being a fixed quantity, but variable ac- 
cording to a certain rule, it becomes necessary to ascertain what, 
in mathematical language, may be called its fluxion, the formula 
of its variation. It is history only that can furnish this calculus, 
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which is the basis of all true and just science in law. Without 
this knowledge a jurist may repeat the words, but can never 
penetrate the living spirit of the law. 

Custom, thus originating in the wants of individuals, their 
existing relations, modes of intercourse, degree of civilization, 
wealth, the products of industry, in the local and territorial situ- 
ation of the country, as they effect the improvement of the in- 
habitants, and varying, as all or any of these may, constitutes 
the basis or material, what M. Savigny calls the political element, 
of the law. It will vary and change its aspect, not only with 
these, but also according to the greater or less degree of liberty 
that is left to public opinion, the greater or less degree of freedom 
that is allowed to the minds of jurisconsults and tribunals, in 
expounding and administering the law. ‘The more ample this 
liberty, the more will the system of law, in every country, ap- 
proach to perfection. It is for this reason, that in free countries, 
the science of law has been always cultivated with the most 
signal success. It is, according to M. Savigny, to the free action 
in this particular, that was allowed to the genius of the Roman 
jurisconsults, that we are indebted for that profound sagacity 
which we find in their works, for that promptitude in seizing 
cases, that clearness in explaining differences the most subtile, 
and for that logical acuteness and precision in pursuing principles 
to their remote consequences, which have made the writings of 
the great masters of legal science in Rome, the admiration of 
all succeeding ages. It is these qualities, nurtured in liberty, 
and matured in the free and wholesome atmosphere of the 
republic, which gives to their works their inestimable value, 
which have caused them to be received, if not directly as posi- 
tive law, at least as subsidiary, and are thus forming the basis 
of positive law throughout the whole continent of Europe, and 
which will always cause them to be listened to, as the precepts 
of written reason, or, to borrow the language of one of the re- 
dacteurs of the Code Napoleon, as the expression of those sen- 
timents of natural justice, which are engraved on the heart of 
man by the Author of his being. 

Such is the system of M. Savigny, the acknowledged coryph- 
eus of the historic school. It is without doubt specious, and is 
sustained by plausible arguments, and it addresses itself strongly 
to that peculiar modification of self-love, which exhibits itself in 
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national and patriotic feelings; for it assumes, as a given or 
conceded fact, that the existing usages of a nation are always 
right; or at least, so far so, as to be best adapted to the nation, 
in its actual state and condition. Among the continental nations, 
especially the Germans, it recommends itself to another class 
of men, who have a powerful agency in giving a direction to 
public opinion. The Roman law constitutes the basis of the 
actual law, over the whole continent of Europe, and the code 
of Tribonian, with its commentators, makes the initiatory study 
of every lawyer. The system of the historic school can scarcely 
fail to be received with favor by those who have been instituted 
in classical studies, and acquired a taste for the elegant litera- 
ture of Greece and Rome, since it lends to those ornamental 
and captivating studies, an additional dignity and importance, by 
connecting them closely with the practical affairs of life. Ac- 
cordingly, we find that the doctrines of this school, are estab- 
lished in nearly all the universities of Germany, and the Low 
Countries, and are received with marked favor by some of the 
learned in France. But we believe that a large majority of the 
most enlightened jurisconsults in France and the Netherlands, 
where the Napoleon code is preserved under the new govern- 
ment, give a decided preference to a written, over an unwritten 
and traditionary, system of law. 

The objection to codification, which M. Savigny and _ his 
disciples present tn limine, that it is impossible for a nation, 
except in the state of its highest moral and intellectual maturity, 
to form or to expound a code, is more specious than solid. It 
is founded on this obvious paralogism, that nothing can deserve 
the name of a code, or be useful to a people as such, unless it 
is perfect, or at least approaches as near perfection, as human 
intelligence can carry it. If this assumption be admitted, the 
system is well founded ; but if it be not conceded, the objection 
falls to the ground. 

It is easily admitted that the code of an ignorant and unpol- 
ished people, must partake of the rudeness and simplicity of 
the people by whom it is framed. It cannot be expected to 
embrace the subtile and logical distinctions, and the philosophical 
refinements, which become familiar to the jurisprudence of a 
refined and cultivated age. If such a code was offered to their 
acceptance already formed, the poverty of their language would 
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be incapable of expressing these abstract principles with clear- 
ness, and their practical lawyers would be unable fully to com- 
prehend their intent and import, and justly to apply them. But 
it will not follow from this concession, that it would be imprac- 
ticable for their lawyers to digest, and arrange into a written 
code, the customs and usages, by which, at such a period, 
they are actually governed, and give to them all the certainty 
and precision that belongs to them as customs. In whatever 
form law exists, it must be clothed in language, and it certainly 
may be as comprehensive and free from ambiguity, when trans- 
formed to a written code, as it is while it governs as a custom, 
and exists only in memory as a tradition. If the code partakes 
of the rudeness of the age, it is no more than the existing cus- 
toms do. It will bear the same relation to the traditionary law 
existing at the epoch when it is formed, that the more perfect 
code of a refined and highly educated people will, to their 
existing customs. The laws of the Twelve Tables are an instance 
of codification in an early age, and a striking proof of its utility 
and efficacy. This venerable code, composed partly of the 
borrowed laws of the more polished cities of Greece, partly of 
the legislation of the early kings, and partly of the primitive 
usages of the people, was framed in the infancy of the republic, 
and remained the fixed and authoritative basis of Roman juris- 
prudence down to the reign of Hadrian. In the lapse of six 
centuries, the accumulation of occasional laws, of Pretorian 
edicts, and of the responses of the learned, had rendered a new 
digest of the law indispensable, and the corpus juris was then 
recodified by the learned Salvius Julianus. From that time 
the perpetual edict took the place of the Twelve Tables as the 
basis of jurisprudence, and in its turn became the subject of a 
series of commentaries by the most celebrated of the Roman 
jurisconsults, the remains of which, preserved by ‘Tribonian, 
constitute a large portion of the civil law. 

M. Savigny’s theory of the origin of law, though it explains, 
in a satisfactory manner, the origin of a very large portion of 
the municipal law of all nations, does not account for the whole. 
Many laws, which have a most important influence on the gen- 
eral interest and prosperity, are made for the express purpose 
of abolishing existing usages, as being prejudicial to the common 
good. The celebrated lex Papia Poppea, mentioned by M. 
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Savigny himself, was a law of that character. But a more 
striking example, is the act of the constituent assembly of 
France, in 1740, followed by that of the national convention of 
1743, forever abolishing all feudal rights and services throughout 
the kingdom, laws which, at a single stroke, expunged from 
the jurisprudence of the nation, a system of customs and usages, 
which had oppressed and paralyzed the agricultural industry of 
the people for centuries, and incorporated their mischiefs into 
the whole structure and constitution of society. But without 
insisting on examples of this high character, which arrest the 
attention at once by their unfrequency, and the importance of 
their consequences, it may be added, that many laws are made 
for the purpose of establishing rules, where usage is silent, 
where it is equivocal, and where there are contradictory usages. 
The mass of legislation which falls within this description, 
though not perhaps the greatést portion, is not inconsiderable in 
its amount, nor unimportant in its influence on jurisprudence. 

But leaving this branch of law, and conceding to the historic 
school, that the principal part of all positive legislation, is merely 
confirmatory of pre-existing usages, we may ask, what is the 
motive for confirming, by an express act of legislative authority, a 
custom generally received, of acknowledged equity, and adapted 
to the wants and habits of society? It is, beyond doubt, 
because something is felt to be wanting ; it is because there are 
defects necessarily belonging to every system of customary law, 
which nothing can supply, but a formal redaction of the custom, 
accompanied by a legislative sanction. ‘These are, want of 
certainty, and want of authority. 

Whenever a controversy arises to be settled by customary 
law, two questions unavoidably present themselves. ‘The first 
relates to the existence of the custom in point of fact, and its 
different modifications and limitations ; the second, to its appli- 
cation to the case; that is, whether the case to be decided, 
falls within the range of the custom. Under a code, the first 
question, as to the existence of the law, is excluded by the 
written text, and there remains only the second, whether the 
case falls within the purview of the law. Another question, 
also, or rather a branch of the same, will be settled by the 
words of the code, which in customary law, is usually involved 
in much greater difficulty, and that is the extent and limitation 
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of the rule. It is true that obscurities and ambiguities are often 
found in written law. In our country, and under the system of 
hasty and improvisatory legislation, (if we may be allowed to 
apply such a word to so grave a subject as legislation) which 
unhappily is so generally prevalent, ambiguity and vagueness, are 
indeed too common. ‘This, however, is but an accidental fault, 
which arises from the want of clear and distinct perceptions and 
comprehensive views in the legislature, or from the vice of the 
redaction of the law. It is not a fault which belongs to the 
nature of written law, but is always attributable to the fault of 
the legislature. In unwritten and customary law, on the con- 
trary, vagueness, ambiguity, and uncertainty, are inherent in its 
essence; they are not accidental specks or blemishes, but are 
incorporated into its very nature. And though a long course of 
experience, and a multitude of decisions, may, in time, reduce a 
custom to something like a precise and certain rule, the radical 
vice of its nature, will still adhere to it under all its phases. 
Independent of this great advantage, a written code has 
another point of superiority over unwritten law, scarcely less 
important. It settles a question which may often be presented by 
our advocates without the imputation of bad faith, and which will 
almost certainly be presented if the case is argued in a spirit of 
chicanery, as to the obligatory force of the custom. A custom 
may be found in opposition, more or less direct, with another 
custom. Which ought to govern? If the opposition is direct and 
obvious, or if it is of frequent occurrence, usage itself will have 
determined which shall prevail. But suppose the repugnancy 
to be not of frequent occurrence, nor direct and palpable ; that 
it is met and felt but rarely, and only in consequences and de- 
tails more or less remote, — what shall be the rule for determin- 
ing which of the antagonist customs shall be supreme? Shall it 
be the one of more ancient or that of more recent origin? If it 
is the custom of latest growth, at what epoch did it acquire the 
ascendency ? Was it the governing custom when the rights were 
acquired or pretended to be acquired, which are in controversy, 
or did it obtain the ascendency at a latter date? Is the ancient 
custom wholly abrogated, or does it still exist in vigor in some of 
its details, so as to affect the rights in controversy? ‘These and 
many other questions will be constantly arising under the floating 
and changing legislation of custom. But under a system of 
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written law, the simple principle that the last declaration of the 
legislative will shall govern, cuts the difficulty at once. It fixes 
the precise epoch at which the old law became obsolete, and 
the new one came into force ; and puts an end toa multitude of 
doubts. 

The necessity of converting into the positive text of written 
law the system of variable and fluctuating jurisprudence, which 
rests only on custom, is preserved only by tradition, and exists 
no where but in memory, has been felt by all nations. It was 
this sentiment that dictated the laws of the Twelve ‘Tables, the 
perpetual edict, and the code of Justinian, at Rome and Con- 
stantinople ; it was this feeling of the indispensable necessity of 
a fixed and certain rule of justice that led to the edict of Theo- 
doric, the Gothic king of Italy ; to the legislation of Charlemagne ; 
and, during the middle ages, when the beams of civilization first 
began to dissipate the darkness and gloom of barbarism, led the 
way to the almost universal promulgation of customs in the cities 
and communes of France, Germany, and the Low Countries. 
It was the same feeling that gave birth, about the same period, 
to those celebrated compilations or digests of maritime law, 
which are known under the name of the customs and usages of 
the sea; to the Consolato del Mare, which, though framed at a 
period so remote, that both the time and place of its origin are 
hid from us by the mists of time and barbarism, yet still, by the 
wisdom and equity of its spirit, remains the living law of the 
Mediterranean seas to the present time; to the Judgments of 
Oleron, a code of such merit that the two most enlightened 
nations of Europe dispute the honor of being its authors ; to the 
ordinances of the Hanse ‘Towns, and of Wisbuy, which deserve, 
by the enlightened equity of their decisions, to be bound in the 
same volume that contains the two preceding codes ; — and, not 
to multiply examples, it was this anxious desire to escape from 
the arbitrary uncertainty of variable customs that produced the 
celebrated Guidon de la Mer, a digest of the law of maritime 
insurance, prepared at the request and for the use of the ‘ mer- 
chants trafficking in the noble city of Rouen,’ and framed, says 
Cleirac, ‘ with so much address and subtilty, that the author, in 
explaining contracts, and policies of assurance, has insinuated, 
and enabled us to understand, with great facility, all other mar- 
itime contracts, and all that belongs to maritime commerce.’ It 
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would seem that no more decisive proof could be desired of the 
superiority of a written, over an unwritten, system of law, than 
the universality of this feeling ; but if it is demanded, it will be 
found, ex abundanti, in the equally universal tenacity with which 
all people adhere to a written code, when they once have ob- 
tained and felt its advantages. ‘The Code is the last of the great 
works of Napoleon, which the people of France would be 
willing to part with. 

The notion of M. Savigny, that law must, by a sort of moral 
necessity, be undergoing perpetual changes to accommodate 
itself to the changes continually going on in society, has just 
enough foundation in fact, to give to the hypothesis a specious 
and imposing air in the eyes of superficial observers, but carried 
to the extent to which it is by the historic school, it involves 
palpable absurdities. It is true that, as a nation advances in 
civilization, the law, taken in its entire range, as embracing all 
the interests of society, receives modifications corresponding to 
the alterations in the condition of the people to whose interests 
and employments it applies. In the infancy of nations, the em- 
ployments of the people are few and simple. In the transition 
from the hunter’s to the shepherd’s life, from the pastoral to the 
agricultural, and from the agricultural to the commercial, the 
interests and wants of society are continually amplifying them- 
selves in variety and extent, and new principles of law and ju- 
risprudence must be continually evolved by the workings of these 
new and various interests. What use could a nation of agricul- 
turists make of the law of maritime insurance, and of contracts 
of charter-party or affreightment? or what application could a 
tribe of shepherds make of the law of fixtures or bills of ex- 
change, who have no other fixtures than their moveable tents, 
and no other property than their lands? When a portion of the 
people turn their industry into new modes of employment, they 
create the necessity of a new branch of law or jurisprudence, 
adapted to these new interests. The introduction of agriculture, 
will produce a new system of rules, defining and regulating rights 
in immoveable property ; to agriculture, superinduce commerce 
and manufactures, and they will bring with them the law mer- 
chant. In this sense, it may be conceded to the historic school, 
that the law must always have a movement corresponding with 
that of society ; and should a nation decline in its prosperity, 
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and any branch of industry become entirely extinct, so much of 
the law as was peculiar to that particular interest, would become 
extinct with it, for the want of a subject to act upon; that is, for 
the want of what M. Savigny calls the political element of the 
law. 

It may also be admitted, that parts of the law immediately 
connected with the manners and morals of private life, may, and 
often do, undergo alterations, corresponding with the changes 
that are wrought in the moral habits of the people, by the pro- 
gress of refinement and luxury. The Roman law furnishes a 
striking example of this kind, in its variations on the subject of 
marriage and divorce. Romulus, at the foundation of the city, 
had given to the husband only, the right of divorce, and that for 
particular and specified causes. If he abandoned his wife 
without a legal cause, he forfeited his whole estate, one half of 
which, was adjudged to the injured wife, and the other half to 
the goddess Ceres. The law of Romulus was incorporated into 
the code of the Twelve Tables; and it is mentioned as a memora- 
ble proof of the purity of the domestic manners of the Romans 
in the golden ages of the republic, and of the blameless lives of 
the Roman matrons, that the liberty of divorce for cause, existed 
for five hundred years, before any Roman husband claimed the 
benefit of the law. ‘The first divorce on record is that of Sp. 
Carvilius Ruga, and this was for a cause not impeaching the 
moral qualities of the wife. Under the law of the Twelve Tables, 
a contract of marriage was valid and binding on the parties in 
law, like other contracts, and damages were given to the aggriev- 
ed party for the non-performance of the engagement in an action 
ex sponsa. But after the victories of the Roman armies had 
imported the wealth and the vices of the East into the city, by 
the conquest of Asia, the manners of the people underwent a 
total revolution, and divorces, for the most trifling causes, be- 
came as shamefully common, as they had, in the early ages of 
the republic, been honorably rare. With this frequency and fa- 
cility of divorce, grew up the maxim of the civil law, quod ma- 
trimonia debent esse libera. Under this maxim the jurispru- 
dence of the empire not only allowed an unrestrained liberty of 
divorce, but held, as a natural and necessary consequence of 
this liberty, that all contracts for the consideration of marriage 
were void; that is, that the law would allow no action for the 
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breach of the contract. The attempt to give them validity by 
the insertion of a penalty for the breach, was declared by the 
Emperor Alexander to be illegal, and the jurisconsults had 
before pronounced such a penal clause to be void as non secun- 
dum bonos mores interposita, and as trenching on the grand 
principle now become as dear to Roman wives as husbands, 
quod libera debent esse matrimonia. 

We naturally inquire with a feeling of surprise, says the 
admirable commentator on the code Napoleon, how these Roman 
jurisconsults, who, by the profound wisdom of their doctrines, 
and by the mere force of superior reason, have deservedly 
become the legislators of nations — how men of such enlightened 
minds — could advance the principle, that the stipulation of a 
penalty against the unrestrained liberty of divorce, or the breach 
of a contract of marriage, was opposed to good morals. It is, 
says he, first, because men of the most elevated and enlightened 
minds, never escape wholly from the dominion of the prejudices 
of the age in which they live. But, secondly, and more par- 
ticularly, it is to be remarked that the phrase, contra bonos mores, 
had with the Roman lawyers two distinct significations. In the 
first, it referred to that eternal and unalterable morality, which 
nec erit alia Roma, alia Athenis, alia nune, alia posthac, but 
is common to all times and to all nations. In the other, it referred 
to the existing state of manners in Rome. Quod adjicietur 
contra bonos mores, says Ulpian, generaliter acciptendum ad- 
versus bonos mores hujus civitatis. Digest, 47, 15,5. De 
mjurus, quedam, says the same Ulpian, natura turpia sunt, 
quedam civiliter, et quasi more civitatis. Digest, 50, 16, 42. 
But, in the progress of time, public opinion underwent another 
change on this subject, and the Emperor Leo, the philosopher, 
authorized, by a special law, the usage, which had become com- 
mon in his time, of incorporating a penal clause into a contract 
of marriage, and gave an action for the recovery of the penalty. 
Thus, in the first age of the republic and the last of the empire, 
marriage, and contracts leading to it, were equally placed under 
the protection of the law. 6 Touil. Droit Civil Francais, 
No. 293, &c. Heineccius Ant. Rom. L. Appendix, 44, &c. 

But examples of this kind are few in number, and very far 
from justifying the sweeping doctrines of the historic school, 
which represent the whole body of the law as in a state of per- 
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petual revolution, and incapable of remaining in a fixed and 
stable condition for any given period. Changes in that small 
class of laws which we have mentioned, take place so gradually, 
that the alterations are imperceptible from age to age. Be- 
tween the law of Romulus and that of Leo, there intervened a 
period of more than sixteen hundred years. ‘The law of Rom- 
ulus and the Twelve 'Tables remained in vigor between five and 
six centuries; the maxim, which proclaimed the freedom of 
marriage and the nullity of contracts leading to it, about ten, 
when the primitive law of the republic was again restored. 
But it appears to us to be little better than an abuse of language 
to say that the law, during the lapse of such a length of time, 
had no point of stability, because it was twice changed in sixteen 
centuries. 

Customary, as well as written law, necessarily implies a 
degree of fixity ; for it is only so far as it is fixed and stable that 
it is law. When considered as a rule or measure of rights and 
obligations, we unavoidably annex to it the idea of stability and 
invariableness. A variable and fluctuating measure comes very 
near to being a solecism in language. ‘ Custom,’ says M. Meyer, 
is not unalterable, but so far as it exists as a custom, that is, 
reposes on a series of similar facts, it presupposes a degree of 
fixity and constancy, which excludes all idea of continual fluc- 
tuation. ‘The point at which uncertainty and variability cease, 
that which remains stable amidst slight variations in the cases 
which are presented, is all that can be considered as constituting 
the usage; as the elevation of water is calculated by the point 
which it constantly marks, though sometimes a wave may rise 
higher and sink lower, so the rule, whether of written or custom- 
ary law, is exclusive of that perpetual and undulatory movement 
which agitates the surface and affects, in a slight degree, the ap- 
plication of the general principle to the individual cases. ‘The 
principal idea of a law always in movement, always acquiring 
perfection and adapting itself to the wants of the moment, is one 
of those vague conceptions, which can have its origin only in the 
systematic hallucination of one, who is bent on defending a false 
hypothesis, and who blinds himself to the real force of arguments, 
which, instead of confirming his system, evidently demonstrate 
its absurdity. Law, jus, whatever be its nature, whether it be 
written, that is, owing its obligatory force to an express legislative 
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sanction, or whether it rests on usage alone, in conformity with 
the wants of the epoch to which it belongs, is and must be fixed. 
A variable and floating law is a false idea, which can lead only 
to confusion of language. To seek for the nature of such a law, 
to study a rule, which, being in a state of constant change, has 
in fact no existence, is to ask for an impossibility, and the more 
one endeavors to comprehend the principle, the more he will 
involve himself in error.’ pp. 31 —2. 

The principle assumed by the historic school, that all law has 
its foundation in customs gradually established, and perpetually 
modified by the constantly varying habits, wants, and employ- 
ments of society, naturally leads to the historic mode of studying 
the law. It is accordingly laid down as a first principle, that a 
just and thorough knowledge of law can only be acquired by 
commencing the study of a usage in its origin, and tracing it 
down historically to the given epoch, and this is the mode actu- 
ally adopted by the disciples of the historic school. ‘The study 
of the Roman law, says M. Meyer, in the universities of Ger- 
many, is no longer directed to the laws of Justinian, but is occu- 
pied with the usages of the republic and the times of the first 
emperors. ‘The most celebrated professors nave abandoned the 
study of the positive legislation of Justinian, and, substituting 
themselves in the place of the profound and learned redactors 
of that code, endeavor to bring back the Roman law to that state 
of uncertainty and confusion in which Tribonian found it. p. 4, 5. 

In prosecuting the study of the law after this method, the 
German professors imagine that they are but following in the foot- 
steps of the jurisconsults of ancient Rome. It is, if we may be- 
lieve the modern German school, to the extraordinary liberty 
allowed to the Roman jurists in departing from the written text, 
and in deciding cases on the broad principles of general equity, 
and in conformity with the spirit of the existing epoch, that we 
are to ascribe their singular and pre-eminent merit. ‘They were 
not, says M. Savigny, in the habit of blindly following the words 
of the law, but adopted, as the basis of their jurisprudence, the 
actual relations of rights and obligations, and the immutable rules 
of natural justice. If their definitions have generally but little 
precision, it is because they look more to the thing than the name ; 
and notwithstanding their want of logical accuracy in this par- 
ticular, the idea of the case is always present to the mind of the 
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jurisconsult, and he delineates it with exemplary precision. He 
begins by stating the facts of the case with clearness and suc- 
cinctness ; and for this the language in which he writes is admi- 
rably adapted ; and then, without embarrassing himself with rules, 
or citing authorities, he remounts from the individual case to 
the general principle within which it falls. ‘This practice, and the 
pervading equity of jurisprudence, belong to the period of lib- 
erty, and it is due to this method that the jurisconsult, penetrated 
with the dignity and importance of his duties, rose from the 
humble vocation of an expounder of words and texts, to the hon- 
orable rank of a legislator. p.45— 6. 

M. Meyer agrees with M. Savigny in rendering homage to the 
profound wisdom and extraordinary sagacity of the Roman jurists, 
and to the admirable and comprehensive equity of the Roman 
law; but he accounts for these excellencies in a very different 
manner. It is not true that the jurisprudence of Rome was at 
any time without a fixed and solid basis of positive legislation. 
The laws of the Twelve Tables, which belonged to the earliest 
times of the republic, were always considered as in force, and 
the panegyric pronounced on this code by Cicero, somewhat 
overcharged and extravagant, without doubt, shows at least.the 
high respect in which it was held in the most polished and en- 
lightened age of that extraordinary people. Indeed, it was at 
all times looked to, as the fons omnis publict privatique juris. 
Besides this brief but comprehensive digest, there were a large 
number of special laws, of senatus-consulta, edicts and rescripts, 
all written law, and having, within the forms of the Roman con- 
stitution, the force of positive legislation. ‘This mass of written 
law, embraced a great body of juridical principles, expressed 
with all that directness, precision, and perspicuity, and that nerv- 
ous and comprehensive brevity, for which the Latin, above all 
other languages, is remarkable, and which so admirably fits it for 
legislation ; and these were capable, when developed in their con- 
sequences by an enlightened jurisprudence, of being applied to 
all the diversified relations of social life. Extracts from various 
commentaries on this body of written law, constitute a large part 
of the digest. The principal works of the jurisconsults are com- 
mentaries on the perpetual edi ‘, and the edicts of the ediles; 
and on some of the most import. at special laws, as the lex Julia 
and the lex Papia Poppea. From the copious quotations of 
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the words of the pretor in these works, the learned of modern 
times, have been able to restore a very large part of this cele- 
brated edict, and arrange it in its original and natural order. 

In these commentaries on written law, we are very far from 
finding that spirit of independence in the Roman jurisconsults, 
so much extolled by M. Savigny. On the contrary, instead of 
letting themselves loose into general reasonings, on the equity 
of every legislative disposition, they every where exhibit a 
passive submission to the authority of the written text, and a 
scrupulous regard to its sense, though their judgment may 
disapprove the disposition, or the reason of it may not be under- 
stood. ‘The contrary course is expressly proscribed, as leading 
to uncertainty, and unsettling the best established principles of 
law. Non omnium, que a majoribus constituta sunt, ratio reddi 
potest. Etideo rationes eorum que constituuntur, inquiri non 
oportet ; alioquin multa ex his, que certa sunt, subverterentur. 
Dig. 1, 3, 20 and 21. In their commentaries on the edict, 
they always commence by reciting the words of the pretor, 
and proceed to criticise every word and phrase to find their 
precise meaning; they labor to render the sense of the law 
more clear, and enact and give rules for the interpretation of 
every term. ‘The same course is adopted in the commentaries 
on the edicts of the ediles, magistrates very inferior to the 
pretors, upon special cases and imperial constitutions. The 
jurisconsults never abandon themselves to their own reasonings, 
and to considerations of general equity, but adhere literally to 
the text of the law, which they expound, not by the vague 
criticism of abstract philosophy, not by the standard of an ima- 
ginary moral fitness, but by the certain and fixed rules of gram- 
mar and logic. ‘This scrupulous adherence to the text of the 
law, is proved, to demonstration, by the general rules established 
for the interpretation of particular words and phrases, and of 
certain grammatical forms, occurring frequently in the written 
law, which gave to them a permanent and uniform sense. Many 
of these rules have been preserved by Tribonian in the two last 
titles of the Digest, De verborum significatione, and De regulis 
juris, which form a sort of appendix to the Justinian code. 

‘If, says M. Meyer, ‘a question is proposed to a jurisconsult for 
decision, he begins by stating distinctly, and with clearness, the 
facts of the case. He then quotes the text of the law, or the 
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general principles, under which he thinks it falls. He very fre- 
quently recurs to authors who have treated similar questions 
before, and to consultations of other jurisconsults, and concludes 
his inquiry by announcing his own opinion, which is often put 
into the form of an opinion given to a third person, as though 
it was rendered as an actual consultation on the given case. This 
is the most general course; but when grave questions are to be 
decided, which have been the subjects of discussion before the 
tribunals, or by a reunion of jurisconsults, an account is given 
of the different arguments and illustrations employed by each, 
in support of his opinion. I do not remember a single instance 
of a jurisconsult, who has decided a difficult question without 
remounting to legal principles, or those commonly acknowledged 
as derived from the text of the law.’ p. 55. 

But the blind submission, which the Roman jurists rendered 
to the written law, is illustrated, in the most striking manner, 
by the fictions which were invented to escape from the rigor 
and severity of the text, while they obeyed its letter. This 
body of fictions, which abound in the jurisprudence of Rome, 
had a double aspect. They were adapted to extend the bene- 
ficial operation of the law, beyond the cases which were within 
the apparent and obvious intention of the legislator, and to 
restrain its rigor, when it was no longer in harmony with the 
existing manners and spirit of the age, without violating its literal 
sense. In no branch of the law, do the Roman jurisconsults exhibit 
a more subtile and refined spirit of jurisprudence. The law of 
the Twelve Tables gives to a Roman father, the unlimited right 
of disposing of his estate by his last will; but the harshness and 
apparent injustice, with which this right was sometimes exercised, 
offended the refined and softened manners of a later and more 
cultivated age. No Roman magistrate, however, had the bold- 
ness to depart from the letter of the law, but to elude its severity 
they had recourse to a fiction. It was supposed that a father, 
who so far forgot the obligations of moral duty, and was so insen- 
sible to the ties of consanguinity, as to disinherit his children, 
without assigning for the act any of those justifying causes which 
might overcome the feelings of natural affection in the mind of 
a reasonable man, was not inasound mind. And the tnoffictous 
testament was annulled, not because it exceeded the limits of 
paternal authority, but for the same reason that every act of a 
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man is void, which is done at a time when he is not in posses- 
sion of his reason. Far from taking upon himself a legislative 
authority, or interposing an exception to the universality of the 
principle, where the law had not made one, the jurisconsult 
admits the obligatory force of the law, and attacks the will on a 
principle that is universal and common to all systems of juris- 
prudence. The violation of a moral and natural duty, the force 
of which must be felt by every well constituted mind, was 
assumed as conclusive proof, that the testator, at the time when 
he made the will, was not inasound mind. They raised a pre- 
sumption in the language of modern civilians, juris et de jure, 
net to be controlled by contradictory proof. 

The simple forms of the ancient law allowed of no other 
mode of contracting a personal obligation by words, than by a 
stipulation, the form of which was prescribed by the law. It 
consisted of a simple question and answer. The party, who 
proposed the question, acquired the right, and the party who 
answered, a the obligation: As, Spondesne mihi dare 
quinque aureos 2? Spondeo. ‘This form was rigidly adhered to, 
and it excluded a stipulation in favor of a third person; and 
hence the maxim of the civil law, that no one could stipulate 
but for himself. Various stratagems were invented to escape 
from the inconveniences of this rule of law, as that a stipulation 
for the benefit of another, might be the mode or condition of an 
obligation, though not the object of it. Pothier Traité des 
Obligations, n. 70. But the ingenuity of the Roman jurisconsults 
is strikingly illustrated in the mode, by which they extracted 
from the impracticable stubbornness of this rule of law, an 
effective security to the pupil, from his tutor and sureties. The 
pupil might, on account of his tender age, be incapable of stipula- 
ting. But it was a principle of the civil law that whatever is 
acquired by a slave, is acquired for the master. It was, therefore, 
to the owner, that the tutor and his sureties were bound ; and if 
the pupil had no slave, and no means by which one could be 
purchased, the obligation was contracted to the public slave ; 
who, being considered as belonging to the pupil, as he did to 
every other citizen, could acquire an obligation for his master. 
Dig. 46, 6; 1, 2, 3 and 4. 

By an ancient law, which had its origin as early as the reign 
of Servius Tullius, a Roman, who was taken prisoner by the 
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public enemy, had his name erased from the Tables of the 
Censors, lost all his rights of liberty, citizenship, and family, and 
was considered in law as dead. The letter of the law made no 
provision for the restoration of these rights on the recovery of 
his liberty and his restoration to his country. ‘To escape from 
the injustice of the law, the Roman jurisconsults invented the 
celebrated fiction of the jus postliminii; by which, on the 
restoration of the captive to his country, he was considered as 
never having been a prisoner. Retro creditur in civitate fuisse, 
qui ab hostibus advenit. Dig. 49, 15,16. He was restored 
not only to all his rights existing at the commencement of his 
captivity, but to such as would have accrued if he had never 
been a captive. The fiction of the jus postliminii, however, did 
not remove all the inconveniences that flowed from captivity. 
A captive was a slave, and a slave could have no inheritance, 
and have no successor to his rights, or rather he could have no 
rights which could be the object of a succession. If he had made 
a will before his captivity, that became void ; and thus both the 
legal and testamentary heirs would be excluded from the inherit- 
ance. ‘To avoid these consequences, another fiction was in- 
troduced, called that of the Cornelian law, by which a Roman, 
who died in captivity, was supposed to have died at the moment 
when he was made a slave. In omnibus partibus juris is, que 
reversus non est ab hostibus, quasi tunc decessisse videtur quum 
captus est. Dig. 49, 15, 18. 

The actiones utiles and the actiones in factum, sanctioned by the 
pretor in cases which were within the equity of the law, but in 
which not being within its letter, the direct action would not lie, form 
the natural complement of the fictions, and contributed, with them, 
to complete the system of Roman jurisprudence. In all this we 
find in the Roman jurisconsults, a religious adherence to the 
letter of the law, whether, by the subtilty of their fictions, they 
enlarged its remedial operation, or circumscribed and limited its 
harshness and severity, they always avoided a direct conflict 
with its literal meaning. ‘The jurisconsults, far from placing 
themselves above the law and assuming the authority of legisla- 
tors, always sought to bring the case within its letter or within 
some general principle of jurisprudence of acknowledged 
authority derived from the law. 

The jus Pretorium or honorarium may perhaps be alleged 
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against the view here taken of Roman jurisprudence, but when 
rightly considered it will be found not only to be consistent with 
it, but to support and strengthen it. In order to render this 
matter clear, it will be necessary to go back and premise a few 
words on the peculiar constitution of the Roman commonwealth 
with respect to the distribution of the legislative power. From 
the earliest times the general power of legislation resided in the 
body of the people. It was so in the time of the kings. The 
project of a law, or, as we should say, the bill, was proposed to 
the people in comitia. If a majority, voting in the constitutional 
mode, accepted it, it became a law ; if the majority rejected it, the 
bill was lost. This was the original mode of making laws, and 
those made with these formalities were considered as binding on 
all the people, whether private citizens or magistrates, and 
seemed to constitute what we should call the fundamental or 
constitutional law of the state. In the early ages of Rome, these 
laws were few in number, simple in their principles, and very 
limited in their details ; and few and simple as were the wants 
of a small and semi-barbarous state, the poverty of the law did 
not provide a rule for the solution of all the questions, which 
were presented by controversies between individuals. When 
such questions therefore came before the tribunals, and there 
was no law that applied to the case, the magistrate was governed 
in his decision by the existing customs and usages of the people ; 
but if the case did not fall within any known and established 
custom, the king decided it by an edict. Heineccii Hist. Juris 
Ciwilis, Cap. 1; Dig. 1, 2,2. The royal authority was called 
into activity only on the failure of positive law and established 
usage, but in that case it supplied the deficiency by what was 
in fact a special act of retrospective legislation. ‘The king had 
no authority to make an edict infringing on an existing law, or 
repugnant to an established and acknowledged custom; but he 
had a qualified and subordinate legislative power of establishing 
arule of legal decision, where none was furnished by law or 
custom. 

On the expulsion of the kings, all the royal prerogatives were 
transferred to the consuls ; and this seems to be the only change 
which the Roman constitution underwent in passing from a 
monarchy to a republic. The royal laws ceased to be in force 
and became obsolete as laws, but continued to govern as national 
customs. They were, at a subsequent period, collected and 

















1831.] | Written and Unwritten Systems of Laws. 47 


published by Sextus Papirius, and were known under the name 
of the Jus Civile Papirium. Dig. 1,2,2—5. Hein. Hist. 
Jur. Civ. sec. 15, 16. The consuls had the same authority as 
the kings, of making laws in the form of edicts, subordinate to 
the constitutional laws and the national usages; that is, they 
were, according to the practice of the constitution, invested with 
a power of supplemental legislation to provide for cases which 
were beyond the scope of any fundamental law or established 
usage. When, in process of time, as the commonwealth increased 
in extent, it became necessary to create new offices, and to 
distribute portions of the consular or royal authority among a 
variety of inferior magistrates, each of these magistrates being 
invested with a part of the original administrative power of the 
kings, had, as an incident to their power, the authority of filling 
up the lacune of the positive law and national customs, by sup- 
plemental legislation, within that particular branch of the admin- 
istration, which was committed to his charge. All this legisla- 
tion was known by the name of the jus honorarium, and some- 
times the jus pretorium, because by far the greater part of it 
was derived from the edict of the pretor. 

The office of praetor was created in the year U. C. 397, to 
relieve the consuls from their judicial duties, and to this magis- 
trate was committed the whole judicial power. At this time the 
Romans had, as the basis of their jurisprudence, but little more 
than the laws of the Twelve Tables ; for, though many laws had 
been made before this time, they mostly related to the public 
administration of the government and to the distribution of po- 
litical power. Very little had been added to the legislation 
touching the civil rights of individuals, or affecting the relations 
of social life. This code was digested with great care. It was 
comprised in a few chapters and within a small compass, but 
was stil] more remarkable for the pregnant brevity of the style 
in which it was written. But, comprehensive as it was in the 
generality of its dispositions, as the nation increased in numbers 
and wealth, as it advanced in political power, and in the cultiva- 
tion of social life, and when its commerce became extended, 
and new modes of industry were introduced, the laws of the 
decemvirs were found to be inadequate to the wants of society 
in its altered and improved condition. The deficiencies were 
partially supplied by new laws, but much was left to be provided 
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for by the supplemental legislation of the praetor, and the lacune 
were filled up, according to immemorial usage, by edicts. In 
the earliest times, these edicts were probably made, in nearly 
all instances, to meet the equity of particular cases, as they arose 
in the ordinary course of the administration of justice ; and for a 
long time the prztors continued in the habit of making special 
edicts for particular cases. But, as jurisprudence gradually 
assumed a uniform and fixed character, the custom became 
established for the pretor to publish a general edict on entering 
upon the duties of his office, and from this circumstance it de- 
rived the name of lex annua. In this edict he announced the 
principles on which he would administer justice during the year. 
It was publicly read by the crier, preco, before the assembly of 
the people, written on an album, and fixed up in some conspic- 
uous place in the forum, where it could be read by all who 
desired to know the pretorian law of the year. ‘The pretor, 
like all other magistrates, was sworn to obey the law, juravit in 
leges. The edict, therefore, could not be in direct conflict with 
any part of the fundamental law, that is, the Twelve Tables and 
special laws, its office being to extend the remedies, supply the 
defects, and mitigate the harshness, of actual law. But as the 
general edict was often found not to be sufficiently comprehen- 
sive in its details to embrace every case that might be presented 
for decision during the year, the prztor was still accustomed to 
publish special edicts for particular cases not coming within the 
purview of the general edict, or any law, and not provided for 
by any existing custom. This practice of departing from the 
principles consecrated in the general edict, produced a system 
of arbitrary, uncertain, and fluctuating jurisprudence, extremely 
vexatious to parties, and detrimental to the public interest. The 
pretorian law was found not only to vary with.the general notions 
of equity of each successive pretor, but with his passions, his 
prejudices, and party connexions. Various expedients to check 
this intolerable grievance were resorted to, but the pretors 
found means to elude them all until the year U. C. 629, when 
a law was passed, on the proposition of the tribune C. Cornel- 
ius, which peremptorily commanded the pretor not to depart 
from the general edict in the administration of justice. From 
this period the pretorian law began to assume a new character. 

It was a practice that prevailed from early times, for each 
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succeeding pretor to copy into his edict, the principal part of 
that of his predecessor, and add to it such new provisions as 
time, experience, or his own judgment, suggested to be neces- 
sary or beneficial. The part of the edict thus copied, was 
called jus tralatitium, and the new articles in the edict, were 
called jus novum. After the Cornelian law, the edict, which 
had already grown to the size of a large statute, embracing 
many chapters, rapidly increased in importance, and the jus 
pretorium acquired a character of stability and invariableness 
which it had not before. It now constituted the most important 
and extensive branch of the law, so that in the time of Cicero, 
candidates for the forum commenced their studies of the law 
with the pretorian edict, instead of the Twelve Tables as form- 
erly. De Leg. 1, 5; Hein. Hist. Jur. Civ. lib. 3. Tt was 
still, however, but an annual law. It owed its whole force to 
its annual publication; it expired,.by its own limitation, when 
the pretor went out of office, and was revived by his successor. 
The Romans thus continued to be dependent on the will of a 
single magistrate annually elected, for the great body of the law, 
affecting the relations of private life, subject to any alterations 
he might choose to make, on the single condition that whatever 
changes he made, should be the rule of justice through the 
year. It was not until the second century of the Christian era, 
that the edict was, by the command of the Emperor Hadrian, 
revised by the jurisconsult Julian, and, some new chapters being 
added, the whole received the sanction of legislative authority, 
and became the fixed and immutable law of the state. 

The jus honorarium was not formed by judicial construction 
of the written and fundamental law ; it was not derived from the 
disputations of the forum, and from the fictions of the courts ; 
but flowed directly from the legislative authority of the magis- 
trate, exercised within the known and acknowledged forms of 
the Roman constitution; adjuvandi, supplendi, corrigendique 
juris civilis gratia, Digest 1, 2, 7, according to Papinian ; 
and if we add evertendi, with the learned Heineccius, (Ant. Rom. 
I. 25, 26, Hist. Jur. Civ. 63, et seq.) who seems to have indulged 
a most unreasonable antipathy to the pretors, it will be still not 
the less true that it was derived from legislative authority, 
though we should concede that this authority was, in some 
instances, improperly exercised. It had also the form, as well 
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as the substance, of written and sanctioned law. Quod metus 
causa gestum erit, ratum non habebo. Dig. 14,2,1. Quide 
dolo agit, certum dicet quid et cujus dolo factum sit. Dig. 14, 
3, 15. Such are the words of the pretors, and the scrupulous 
adherence to the literal sense of the law by the Roman juris- 
consults in their commentaries on this subordinate and supple- 
mental legislation, abundantly proves that there was not, in the 
practice of the forum, that extraordinary freedom indulged, 
when dealing with written law, that is supposed by M. Savigny 
and the disciples of the historic school. 

It is, in a great measure, to be ascribed to this fact, that the 
Roman jurisconsults had a fixed basis of written law, expressed 
in a clear and comprehensive style, from which they were not 
at liberty to depart, that they have erected a system of jurispru- 
dence, so remarkable for the accuracy with which one principle 
is deduced from another by the most severe rules of philosoph- 
ical reasoning, and so remarkable for the boldness and consist- 
ency, with which principles are followed up to their most remote 
consequences and their last results. If, in the early ages of 
the republic, the sacramental principles of the law were few in 
number, they were of pregnant import ; in the language of the 
German school, they were points fondamenteaux et generateurs, 
prolific in the corollaries which flowed from them; and the 
manner in which the jurisconsults pursued these fundamental 
principles, traced them out as on a map, in all their ramifications, 
and applied them to the inexhaustible variety of human con- 
cerns and interests, furnish examples of the most severe and 
subtile logic, that the literature of any nation can produce. ‘The 
very necessity of bringing the case within some known and 
acknowledged principle of law, instead of deciding it on the 
equity of the particular facts, or by its analogy to some other 
decided case, necessarily gives to their jurisprudence a system- 
atic form, and maintained in the profession that habit of philo- 
sophical analysis in developing general principles, following them 
into all their consequences, and pursuing them to their results, 
the most recondite and abstruse, and at the same time that habit 
of tracing up particular rules to principles more general and 
comprehensive, which so eminently distinguish the jurisconsults 
of ancient Rome, and which have called forth the highest ex- 
pressions of admiration from other than professional lawyers. 
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It was the opinion of Leibnitz, that with the exception of the 
writings of the geometricians, there was nothing extant, that 
could be compared in subtilty, in force, and in profundity of 
reasoning, to the works of the Roman jurisconsults. 

This habit of logical reasoning and refined deduction, was 
imposed upon them by the necessity of adhering to the fixed 
rules of a text law, which were constantly before them as the 
perpetual and immovable landmarks of jurisprudence. Instead 
of following blindly and servilely in the line of judicial prece- 
dents, instead of deciding a process in a particular way, because 
another somewhat resembling it, had been decided in the same 
way before, an advocate could always call back the court to 
the written text, and the case must be shown by solid reasons 
to be fairly within the principle of the law, and not merely like 
another case, in which the decision may have been right, and 
may have been wrong. The jurisprudence of Rome, therefore, 
consisted in the application of general principles to the contro- 
versies which were submitted to judicial examination, and not 
in a comparison of individual cases. When the jurisconsults 
went into consultation, they carried with them a certain meas- 
ure or rule to decide by, and not a satchel of patterns; they 
exhibited the law in its generic features, in its great lineaments, 
in its broad and expanded outlines, and not in disturbed and 
insulated specimens ; they placed before you the temple itself, 
in all the solemn grandness of its majestic proportion, and did 
not, like the pedant of Hierocles, offer you a single brick 
as a sample; they boldly committed themselves to the broad 
bosom of the ocean, and marked their course by the needle 
and celestial observations, instead of ingloriously creeping from 
headland to headland in petit cabotage. 

The law of Rome, growing up and expanding itself in this 
way to meet the wants of an improving society, necessarily 
acquired a philosophic cast of expression, a physiognomy, if we 
may so express ourselves, of a peculiar and strongly marked 
character. Lord Mansfield intended it as a high compliment to 
the law of England, when he said that it consisted of general 
principles, and not of a collection of cases. But it is not the 
whole praise of the Roman law that it consists of general prin- 
ciples. It is composed of a system of principles, philosophically 
divided one from another, and, with a few exceptions, all de- 
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duced from the eternal and immutable laws of justice — principles 
so connected and related to each other by certain proportions 
and adaptations, as to form a complete and perfect whole. The 
acknowledged excellence of the jurisprudence of Rome, instead 
of being an experiment in favor of the historic school, is directly 
the reverse. It grew up and acquired its harmonious propor- 
tions, under a system of written law. If this code was originally 
scanty in details, the consequence was, that in its early stages of 
progression, improvement was more gradual. But after the 
publication of the perpetual edict gave to the Romans a com- 
plete body of written law, as the basis of their reasonings, their 
jurisprudence soon arrived to its perfection. A period of a cen- 
tury from this time, beginning with Julian and ending with Mo- 
destinus, furnishes more than one third, in number, of all the 
authors from whose works Tribonian extracted the Digest, and 
in this number was included nearly all the greatest ornaments of 
the Roman law. 

The length to which this article is already extended, admo- 
nishes us of the necessity of bringing it to a close. We have 
confined our observations entirely to the first part of M. Meyer’s 
work. In the latter part he treats exclusively of the codification 
of the law of England, of the materials which the law, in its 
actual state, furnishes for codification, the advantages to be de- 
rived from it, the principles by which the legislature should be 
governed in reducing the law to a code, and the means to be 
adopted to secure its integrity and insure a uniform interpreta- 
tion of it. Having already occupied so much space, it is too 
late, at this time, to enter on a subject which would furnish 
ample materials for a separate article. 


ART. I1I—CORPORATORS’-LIABILITY LAWS. 


Opinion on the constitutionality of the Massachusetts Statutes 
of 1808, c. 65, 1817, ¢. 183, and 1821, c. 38, rendering the 
members of manufacturing corporations personally liable on 
the contracts of the corporation, and subjecting their pro- 
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perty to attachment on mesne process, and their persons liable 

to arrest and imprisonment, and their property liable to be 

seized and sold on executions in actions against such corpo- 

rations. 
‘Ir may be assumed as a fundamental principle of justice, essen- 
tial to every free government,’ and plainly inferrible from our 
constitutional declaration of rights, that no citizen shall be de- 
prived of his property or liberty, but by due process of law, 
and unless he has had an opportunity to appear and be heard 
in his defence; or in other words, by process to which he is a 
party. 

Now I apprehend that a private stockholder is in no sense a 
party to a suit against the corporation of which he is a member, 
and cannot by any means become one, under the present ex- 
isting laws regulating judicial proceedings, and the usual acts 
of incorporation. 

A corporation, and the individual members of it, are en- 
tirely distinct and independent persons. Considered in relation 
to each other, neither has any right of possession, control, or 
appropriation of the property of the other; nor can either, by its 
own act, make, or release a contract in behalf of the other, or 
do any act affecting the peculiar rights and liabilities of the 
other ; in short, there is not between them any community of 
power, right, property, or liability. It seems, therefore, un- 
reasonable to say, that a suit against one, is a suit also against 
the other; and upon examination the proposition is manifestly 
untrue. 

It is an axiom of law, that all the parties to a suit have a 
right to plead, and to be heard. Suppose, then, a suit brought 
against a manufacturing corporation, — what right, or what means 
has any individual stockholder to appear and plead, or be heard 
in defence of the action? He clearly is not a party on the 
record, and it is equally clear that he cannot make himself one. 
If he appear at all, it must be in behalf of the corporation. It 
is obvious, however, that he can have no right so to appear, 
without authority from the corporation vested in him, either by 
virtue of some official station, or by express delegation; and it 
might be that the corporation, so far from assenting to such 
appearance and defence, might expressly forbid them ; and should 
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the corporation, by legal vote, direct submission to a default, or 
an agreement that judgment be rendered against it for a fixed 
sum, the individual stockholder could have no means of resist- 
ance or defence — could not even claim to be heard, to prevent 
the impending arrest of his person or estate. 

It is needless to comment upon the frauds and oppression, 
that might in this manner be perpetrated, as such considerations 
more properly affect the question of the expediency, than that 
of the constitutionality of laws: the reflection, however, is not 
unimportant, as showing that the case is one which falls directly 
within the scope of those constitutional provisions, intended to 
protect us against careless or iniquitous legislation. 

It cannot be contended that the laws in question, place stock- 
holders, in relation to creditors of the corporation, on similar 
grounds with those on which co-partners stand towards their 
creditors ; for in a suit against co-partners, a service of the writ 
upon one, does not bind any other ; and in such case, judgment 
can be rendered against the former only; it is utterly void as 
against the rest. It is an universally acknowledged principle of 
our jurisprudence, recognised in a multitude of cases, that no 
man shall be affected in his person or estate, who was not legally 
served with notice, and thereby made a party to the suit, by 
which they are attempted to be taken. Besides, if all the 
partners were legally served with notice, each has a right to ap- 
pear and plead for himself severally from the rest, if he see fit 
so to do, and the rest cannot prevent nor control the exercise 
of this right. And no case can be imagined, of which I am 
aware, in which the liberty or estate of a citizen can be taken 
from him, except by a judicial process, to which he is thus an 
independent party, and in which he has the right secured to 
him by the constitution, of having his case tried by a jury, 
and of being heard in his defence, unless it be the case now un- 
der consideration. 

To give, therefore, to these laws the operation intended, is to 
establish an entirely new and dangerous mode of affecting the 
personal liberty and private property of the citizen, utterly at 
variance with all former modes of proceeding, and the generally 
received principles of jurisprudence, if not, as is contended, in 
direct violation of the constitution. 

In support of the constitutionality of these laws, it may be 
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contended, that persons, by becoming members of a corporation 
during their existence, must be presumed to know their nature 
and operation, and are to be considered, therefore, as assenting 
to the subjection of their persons and property to arrest and 
attachment, in suits against the corporation, and as waiving the 
right of being made parties to the suits, by which they may be 
thus jeopardized. 

It seems to me, however, very questionable, whether a citizen 
of a republic can constitutionally waive the right of self-protec- 
tion, either as regards his liberty or property. I apprehend 
that an express contract to that effect, would be ex vi termini 
unconstitutional and void, as repugnant to the first principles of 
the rights of the individuals, and of the community. 

And I am still more strongly of opinion, that the legislature 
cannot establish any system of law regulating contracts, which 
shall be based upon, or require, such a surrender of natural 
rights; for if it be admitted in relation to one species of dealings 
or contracts, why may it not be extended to all others in which 
two or more individuals are concerned? Why may it not be 
enacted that an execution obtained against one co-partner for 
a co-partnership debt, may be served upon the persons and 
estates of every other; or that in all cases of joint contract, and 
a judgment against one, the persons and property of all the rest, 
may be taken on execution? If such laws existed, the argument 
of consent and waiver, would be as strong against all, who after 
their enactment had entered into co-partnership, or made joint 
contracts, as it is here. It seems to me, that such a course of 
legislation strikes directly at the root of the provisions in the 
bill of rights, securing to citizens, the right of trial by jury, and 
of being heard in their defence, before they can be deprived of 
life, liberty, or estate; and that the doctrine of consent and 
waiver, above referred to, if followed out, must result in absolute 
despotism, making any laws constitutional, on the ground that 
those who act after their enactment in such manner as to come 
within their scope, thereby waive the rights which the constitu- 
tion has provided for their defence, and place themselves at the 
mercy of the legislature. 

That it is competent for the legislature to prohibit or limit 
certain species of contracts as being against public policy, or 
that they may annex to them liabilities extending to all persons 
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concerned in them, cannot be doubted. ‘Thus no one could 
dispute the constitutionality of laws making stockholders person- 
ally liable for all debts contracted by the corporation whereof 
they were members. But then the remedies for enforcing such 
liabilities, must be consistent with their constitutional rights. 
For it is clear, that whatever power government may have in 
determining the legality of contracts, or their comprehensiveness 
as affecting all who may be interested in them, it cannot pre- 
scribe means of enforcing them by restraint of the personal liberty, 
or appropriation of the property of the subject, in any other 
manner than according to the provisions of the constitution made 
expressly for their protection. 

If, therefore, the legislature intended to make stockholders 
individually responsible for debts contracted by the corporation 
during their membership, it should be by making them jointly 
liable as joint debtors with the corporation, or jointly or severally 
liable as sureties or guarantors, and thus parties to the contracts ; 
in either of which cases they must, of necessity, be served with 
the legal process, by means whereof such contracts might be 
attempted to be enforced, and would have the right to appear, 
plead, and defend as parties to the suit; so that their liberty and 
estates could not be restrained or taken, without due process of 
law, consistently with the principles of the constitution. 

But that the legislature should undertake to prescribe reme- 
dies for enforcing a contract made with a corporation, to which 
the stockholders, in their private capacities, were not, and could 
not become parties, and which remedies consist in arresting the 
persons, and attaching the estates of such stockholders, in suits 
in which they have no right to appear or be heard, appears to 
me a plain palpable violation of the first principles of our jur's- 
prudence, whether derived from the written constitution or 
natural law. 

Should it be said, that these objections apply with equal force 
to the attachment of the corporate property, in which he has an 
interest, because in such case he could not personally appear, 
plead and defend, in order to protect that interest; the answer 
is obvious—the property attached is not his, in any sense; he 
has not, individually, any right of possession, or control, or en- 
joyment of it; it belongs exclusively to the corporation, which 
is a legal person, having all legal faculties and powers compe- 
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tent for its protection and enjoyment, and the only person to 
whom it in any sense legally belongs; Ais right of property, 
therefore, cannot be impaired by a legal proceeding against the 
corporation. 

And should it be further said that service of the writ on the 
corporation, must be considered as notice to every member, it 
is plain that this does not in the slightest degree remove the 
difficulty, for such notice would give him no power to become 
a party to the suit; the utmost right he could have, would be 
to appear in behalf of the corporation, whose interests, in rela- 
tion to the appropriation of his property, might, and in extreme 
cases generally would be, in opposition to his own, and who 
might frustrate the defence, which, were he a party competent 
to plead and be heard in protection of his person or estates, 
might be successfully maintained. 

I submit these views with great distrust of their soundness, 
from the consideration that these laws have existed so long un- 
impugned, and been acted upon as valid in so many cases of 
extreme hardship and oppression, where it is reasonable to _ 
presume, that the utmost professional skill and sagacity have 
been exerted. And particularly ought 1 to be doubtful, as the 
court in the cases Child v. Coffin, 17 Mass. Rep. 64, and Mar- 
cy v. Clark, same volume, page 330, have pronounced an opinion 
in favor of their constitutionality. In the first case, however, 
no discussion of the question seems to have been had at the bar or 
by the court, and in the latter, the objections appear to have been 
confined solely to the mode of ascertaining whether or not the party 
whose property is taken, is a corporator. The grounds upon 
which the above opinion is founded, seem not to have been touched 
upon in either case. ‘They are convincing to my own mind, 
and compel me to the conclusion above stated, though it may be 
that I am misled by some fallacy or oversight which another mind 
may easily detect. L. 


ART. IV.—OPINION ON THE RIGHT OF SET-OFF. 


CASE. 
In September, 1827, Mr. D. borrowed of an insurance com- 
pany seven thousand dollars, upon his note of that date, payable 
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in one year, and on pledge of seventy-five shares of bank stock, as 
collateral security, which were duly transferred, and now stand 
in the name of the company, which loan was at the expiration 
of the time, renewed for another year. In the mean time he 
gave the company one premium note for one hundred and one 
dollars, which fell due 17th July, 1829, and another for ninety 
dollars, which became payable 30th November, 1829. 

On 30th July, 1829, he assigned over all his right, title, and 
interest in these shares to the bank, who gave notice of the 
assignment August Ist. The bank paid the interest on the 
seven thousand dollar note, the 20th October, 1829, and now 
offer to pay the whole amount due thereon, and demand a 
transfer of the shares. And the inquiry is, whether the com- 
pany can avail itself of this stock in any way to obtain payment 
of the premium notes. 

OPINION. 

Although the insurance company may not have any lien, 
properly so called, on this stock as security for payment of the 
premium notes, they may, I think, avail themselves of the rela- 
tion subsisting between them and Mr. D. at the time of this 
assignment of the shares to the bank, so as to obtain the full 
benefit of them for this purpose. 

An assignee of a claim, or chose in action, as it is technically 
called, stands in the same relation to the party against whom the 
claim exists, in which the assignor stood, and has no greater 
rights than he had; for an assignment makes no other change 
in the relative rights and liabilities of the original parties, than 
the substitution of the assignee in the place of the assignor. 
Greene v. Hatch, 12 Mass. Reports, 195. It is essential, there- 
fore, to consider, what would be the rights or privileges of the in- 
surance company, if Mr. D. had not made an assignment, and 
were now claiming a restoration of the stock upon a tender of 
the amount due upon the seven thousand dollar note. 

And I think it very clear, that if upon the refusal of the com- 
pany to transfer the stock he should commence an action to 
recover it, nothing more would be necessary, than for the com- 
pany to institute one against him for the recovery of the premium 
notes, and the court would set off one judgment against the 
other, in conformity to the principles of law under which judicial 
tribunals exercise this discretionary power. And it is plain, 
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that in such case, the fact that the last premium note did not 
become due until after the right to redeem the stock accrued, 
would not affect this right of the company, nor the power of 
the court to make such set-off. 

Does then the assignment affect that right on the part of the 
insurance company, and deprive them of this equitable privi- 
lege? 

That it does not, so far as the note is involved, which became 
due before the assignment, is, I think, unquestionable. It is 
clear, that the company could set off a judgment obtained on 
that note, against any which the bank could obtain as such as- 
signee; and the only question which I suppose can be raised, is, 
as to that which did not become due until the following Novem- 
ber ; on the ground that as the insurance company, at the time of 
the assignment, had no right of action on that note, it could not 
constitute a claim which they could enforce in contravention of 
the right of the bank to possession of the stock; and further, 
because as that note was not to become due until after the time 
when the seven thousand dollar note could be payable, and the 
right to redeem the shares on payment of it would be absolute, 
it is not to be presumed that the time of payment allowed on that 
premium note, was predicated on the credit of this stock, or any 
relation between the parties arising out of this transaction; and 
therefore that no contract can be supposed to have existed be- 
tween the parties in reference to such set-off. 

I am satisfied, however, that there is no sound distinction 
between the two notes, and that the company may set off a 
judgment on both, against that which the bank may obtain upon 
a refusal of the company to transfer the shares. 

For it is to be observed, in the first place, that this right in 
the court to set off judgments, is not founded upon any supposed 
contract of the parties, that the demands should be set off one 
against the other ; for if such a contract were supposed to exist, 
there would be no need of cross actions, and the claim of either 
party ought to be pleaded in set-off, in the action brought by 
the other. 

But this power in the court, is founded on general principles 
of equity, by which it is determined that the mutual rights of 
parties shall be settled upon a principle of equality, so as to 
work ultimate justice, according to the relations actually existing 
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between them; though some of these relations may have been 
created without any reference, in their origin, to the others. It 
follows of course, that if this be true, the difference of time, 
when the respective claims become mature, is of no importance, 
unless it is so great, as to prevent the court’s exercising this just 
control, by disabling one party to bring his suit in season to ob- 
tain a judgment at the same time when the other party obtains 
his; and in such case, the difficulty exists in the power to 
afford the remedy, and not in any defect of the principle upon 
which it is founded. _ In the present case, therefore, if no assign- 
ment had been made, and an action were brought by Mr. D. 
against the company, and one by the company against him, it is 
obvious, as above stated, that the principles upon which this set- 
off is regulated, would apply in full force, and that the judgments 
must of course be thus disposed of. 

And as the relations of debtor and creditor, from which these 
judgments would result, existed between the parties before the 
assignment, it would be plainly unequal and unjust, to enable 
Mr. D. by virtue of such assignment, to alter that relation, and 
thus to defeat this equitable arrangement, and compel the com- 
pany to pay in full his claim, now represented by his assignees, 
while they could obtain nothing from him. 

If the insurance company had taken a note from Mr. D. for 
a new debt, or had bought up one after the assignment, the 
same principles would apply to protect the assignees, and the 
insurance company clearly could not set off a judgment ob- 
tained on it, against one obtained by the bank, because at the 
time of the assignment, the relation of debtor and creditor be- 
tween the company and Mr. D. did not exist as to that note, 
and the company cannot afterwards alter that relation to the 
injury of the assignee. 

The result of the whole matter may be thus stated : — 

Between the original parties, the judgments obtained by each 
against the other, whatever may have been the causes of action, 
may be set off to the extent in which they are respectively actu- 
ally indebted ; and the balance only can be collected on an 
execution. And in such case, if one party has bought up de- 
mands against the other for that purpose, he will, I think, be 
allowed in such set-off, only the amount he has paid for them. 

If either party has assigned his demands to a third person, 
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then the judgments obtained by the other, and that by the as- 
signee, shall be set off to the extent of the demands actually 
and bona fide subsisting between the original parties, at the time 
of the assignment, on which such judgments were rendered, 
without reference to the times when they became due. 

But it is to be observed, that as this power of setting off 
judgments, is entirely within the discretion of the court, and 
exercised only where equity between the parties requires it, the 
court will not thus interfere to protect any one, whose claims 
for such interposition, are not founded in the purest good faith. 
Thus if one, against whom a demand had been assigned, had 
purchased one against the assignor at a discount, after knowledge 
of his failure, for the purpose of setting it off, he would not be 
permitted thus to avail himself of it, even though such purchase 
were made before the assignment; so, too, if one party having 
claims against another, knows that the latter is about making an 
assignment of claims against him, for a valuable consideration, 
and does not notify the assignee of his counter claims, the court 
will not interfere to protect him by thus setting off the judgments 
that may be obtained upon them. 

It is not stated whether, in the present case, the insurance 
company gave notice, when informed of the assignment, of their 
claims for these notes; and whether they did or not, would, I 
think, be immaterial, if there was no inquiry on the part of the 
bank, and no studied concealment on that of the company. They 
had no intimation that any assignment was contemplated, until 
notified of its execution, and received notice merely by a writ- 
ten communication in common form; and the bank, if it were 
material to them to know the existing state of things, were bound 
to inquire, or place themselves in the way of receiving informa- 
tion, when they gave the notice, and took upon themselves the 
risk. 

The claims of the company are indisputably fair, and existed 
before the assignment, and the relation between them and Mr. 
D. cannot be altered by it, unless by some default on their part, 
of which I think there is no pretence. 

I am of opinion, therefore, that if the bank refuse to allow 
these notes, and should institute an action for recovery of the 
stock, the company should put them in suit, and that the court 
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will set off the judgments, and award execution only for the 
balance. 

It is, however, obviously advisable to adjust the matter, if 
possible, as otherwise the expense of two bills of costs, must 
inevitably be incurred. 

I have not thought it worth while to comment on the cases in 
which these principles are illustrated, though no one is conclu- 
sive on the point. But the following are pertinent: Makepeace 
v. Coates, 8 Mass. Rep. 451; Greene v. Hallet, 12 Mass. Rep. 
195; Adams v. Manning, 17 Mass. Rep. 180; Jenkins v. 
Brewster, 14 Mass. Rep. 291; Jones v. Walker, 13 Mass. 
Rep. 307; King v. Fowler, 16 Mass. Rep. 397; Sargent v. 
Southgate, 5 Pick. 312. 

Independently of the above views, I think that the insurance 
company might hold the stock till the premium notes were 
paid, on the general principle, that a pledgee may retain a pawn 
until satisfied, not only for the specific debt for which it was 
given, but all subsequently contracted ; a principle of the civil 
law, corresponding with those above stated, upon which a set- 
off would be sustained, and which I feel confident, would be 
recognised by our courts, if a case like the present were pre- 
sented ; it having been indirectly, if not judicially recognised in 
the case of Jarvis and Rogers above cited. Bae 


ART. V.—ANGELL ON LIMITATIONS. 


A Treatise on the Limitation of Actions at Law, and Suits in 
Equity. To which is added an Appendix, containing an 
Abstract of the Statutes of Limitation of the several States, 
Brooks’s Reading upon the Statute of Henry VII. &e. 
By Joseru K. Ancett. Boston. Hilliard, Gray, Little, 
& Wilkins. 1829. pp. 378 and exxiv. 





Tue statutes of limitations have hardly received from legal 
writers, the attention to which they are entitled. There is no 
branch of the common law on which legislation has been more 
effectively and usefully employed. Their operation is so wide, 
so beneficial, and so peaceful, that their importance cannot easily 
be overrated. It is not merely in the suits they defeat, nor even 

















1831.] Angell on Limitations. 63 


in the suits they prevent ; it is in their effect upon the dealings, 
and the whole habits of business of the community, that their 
operation, though less perceived, is most powerful and beneficial. 
A prompt adjustment of disputes, settlement of accounts, and 
collection of debts, beneficial alike, and equally to the debtor and 
the creditor, are the necessary and valuable offspring of their 
enactments. They have been called statutes of peace and 
repose ; they might also be considered statutes of diligence and 
activity — as they punish neglect and laches by loss, they destroy 
them by fear. 

It is somewhat surprising, that amidst the swarm of treatises, 
essays, and summaries on English law, no writer of any preten- 
sions should have taken up this subject. The only separate 
work that has found its way among the American Bar, is that of 
Ballantine, a paltry catchpenny, published in 1810, and repub- 
lished in New York in 1812, as embellished with ‘references to 
American decisions,’ which on careful computation, are found to 
be just seventy-one in number. A similar work published during 
the last year in England, is no better, and in no one of the 
digests, abridgments, or other books of reference, was to be 
found any tolerable collection or index of the reported cases. 
The work of Mr. Angell supplies, in a great measure, the 
deficiency. It is a faithful and minute investigation of the 
subject in all its branches, and as a means of ready reference, 
will be found quite indispensable to the library of every gentleman 
of the profession. Although it has been some time before the 
bar, we propose to give a brief account of it, for the information 
of such as may not have yet possessed themselves of it. 

The first chapter is introductory, and defines and states the 
extent, and establishes the justice and policy of the statutes 
generally. Their origin is ascribed to the Athenians, whose 
laws contained a general prohibition of all actions after six years. 
In the civil law, the prescription ‘had the high appellation of 
saluberrima lex. And through all the modifications which this 
celebrated law has from time to time received, and in all the 
various forms in which it has been administered to the modern 
nations of continental Europe, some term of time has been 
invariably observed as the ne plus ultra, beyond which a pos- 
session cannot be disturbed, and at the end of which, a party 
shall, in all cases, be completely exonerated from all judicial | 
interpellation.’ 
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Chapters 2 to 7 inclusive, of the work now before us, contains 
the limitation of real actions and of interests in real property. 
Ch. 2, of real actions, writs of right, of entry, and formedon. 
Ch. 3, of rights of entry. Ch. 4 contains a description of the 
nature and sufficiency of the possession required to constitute a 
limitation, and involving a consideration of the subjects of dis- 
seisin, of adverse, colorable, and actual possession. ‘ ‘These 
questions,’ he observes, p. 82, ‘are highly important and neces- 
sary to be examined in a country like ours, where there are 
such quantities of vacant lands, and where there exists a very 
extensive practice of taking up possession without color of title.’ 
The most important decisions on this point, have been made by 
the courts of New York. Ch. 5 discusses satisfactorily posses- 
sion as between co-tenants, and between landlord and tenant : 
Ch. 6, as between parties to a mortgage, and between trustee 
and cestui que trust. This chapter is particularly full and 
valuable. Ch. 7, of disabilities under the savings clause. It 
may be remarked that the statute of Massachusetts admits of no 
exceptions or savings in real actions, except formedon ; but to 
rights of entry there are the usual savings. This feature, we 
believe, is peculiar to Massachusetts and Maine. 

From real actions the author passes to personal actions, which 
occupy the rest of his book. Ch. 8 is ‘of the limitations of 
personal actions in relation to contracts.’ In treating of this part 
of the subject, he says, ‘it is proposed to consider, first, whether 
it includes the action of assumpsit ; secondly, of what nature or 
degree the action must be, in order to be barred ; thirdly, whether 
a debt barred by the statute, will support a claim of lien, and 
whether it may be set off; and fourthly, whether the limitation 
of an action on a contract, depends on the statute of a country, 
where the contract is made, or the country where the action is 
instituted.’ Ch. 9, is of the time when the right of action is 
considered to have accrued, and whether fraud be a bar. Ch. 
10, exception of merchants’ accounts, and disabilities. Ch’s. 11 
and 12, of acknowledgments. Ch. 13, of special limitations. 
And Ch. 14, of torts. We find the arrangement of these chapters 
is as inconvenient and disadvantageous as it could well have been 
made. It would be difficult to assign a reason for the particular 
location of any one subject. It seems as if, in some instances, 
particular care had been taken, to keep kindred subjects apart. 
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Thus, the author first examines what actions on contracts are bar- 
red, and in a subsequent chapter, what actions on torts; so the 
times when actions accrue on contracts, and when on torts, are 
widely separated, though they obviously depend upon similar prin- 
ciples, and would shed light on each other. In consequence of 
this, what has been said of one, is frequently omitted to be applied 
to the other, though equally pertinent; repetition becomes 
necessary, and sometimes what belongs to one is transferred to 
the other. Thus, in considering when the cause of an action of 
tort accrues, cases of contracts are stated and referred to, (p. 
295); and so vice versa, (p. 195, 1.) So the subject of disa- 
bilities is classed with that of merchants’ accounts, as if it pertained 
to contracts alone. ‘The subject of fraud is treated in a similar 
manner. And although these subjects have the same operation 
upon torts as upon contracts, the arrangement and mode of dis- 
cussion, would lead us to a different conclusion. It would have 
been convenient also, to have had the whole subject of personal 
actions, as being of every-day importance and reference, placed 
at the beginning, that we might turn to them at once ; the limi- 
tations of real actions are so rarely referred to, that readers 
would be content to search for them. 

The passage we have quoted from chapter 8, with the form- 
ality of a division, is a specimen, on a small scale, of his defective 
arrangement. It is not a division of any subject. The first 
branch is included in the second; the third and fourth are dis- 
connected points, more properly referrible to the head of mis- 
cellanies. 

Very few questions can arise, at the present day, as to the 
actions that are within the statute. The case of Hodsden v. 
Harridge, 2 Saunders, 64, which is a decision that debt on an 
award, where the submission was by parol, but the award was 
under the seal of the arbitrators, is not within the statute, seems 
to form an anomaly. That such an award is not a specialty, is 
apparent, for if the award were of any thing but money, debt 
would not lie ; assumpsit would be the only action. A specialty 
must be under the seal of the party himself. See Damon v. 
Granby, 2 Pick. 345; 2 East, 142 ; 2 Saunders, 62, n. ; 7 Mass. 
Rep. 17. In Massachusetts, legacies may by statute be recov- 
ered by suits at law. The remark of Kent, Chanc. in Kane v. 
Bloodgood, 7 Johns. Ch. Rep. 126, might excite a doubt 
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whether they would not be within the statute of limitations; but 
as the suit would be debt, and would not, in the words of the 
statute, be ‘ grounded on any lending or contract,’ it would obvi- 
ously not be within it. It was so settled in a case not reported. 
Hyde v. Strong, Berkshire, Sept. ‘Term, 1819. 

In considering when the cause of action may be said to accrue, 
Mr. Angell supposes the case of a sum of money payable by 
instalments ; and he is of opinion that the statute must apply to 
each sum, as a separate cause. It may be easy enough to 
decide this question, if we suppose an action of assumpsit, for 
that may be brought for each, as it falls due; but if debt be 
brought, a more difficult case is presented. Debt will not lie 
at all until all the instalments are due. Rudder v. Price, 1 H. 
& B. 547; 2 Saund. 303, n. 6; ib. 374, n. I. 

It is matter of serious doubt, we think, whether the exemption 
of persons under disability by the savings clause, as it is called, 
is required by any principles of policy, or consistent in itself. 
Why should persons beyond seas, whether foreigners or citizens, 
be protected from the operation of this salutary and necessary 
law? Their claims will produce the same mischiefs, and require 
such a law for the same reasons, and in the same degree, as 
those of residents. ‘They must be equally aware that they have 
claims, and they are equally bound to make fresh pursuit. If 
their absence makes it less convenient for them to enforce their 
claims in season, it is but reasonable to require of them a little 
more exertion and vigilance. The repose and peace of our own 
citizens, and the security of our own affairs, would be an ample 
apology for requiring such creditors and claimants to stand on 
the same footing with ourselves. 

As to femes covert, — when a right of action accrues, the 
husband has the present beneficial interest, may receive pay- 
ment, may release, compound, or assign: he is as competent to 
bring the suit as if he were the only party; and if he chooses 
not to do it, or to neglect it, there is no reason why the interest 
should not be bound. The case of infants and persons non 
compos, may stand on a different footing, though we should 
apprehend no practical injustice from extending the rule to them. 
Infants have this favorable circumstance, that there is, as to them, 
some limitation — they will, in the regular process of time, cease 
to be under age ; but in all the other cases the delay is undefined 
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and unlimited. Now it would be extremely desirable, and par- 
ticular interests might with propriety in this, as in all other cases 
of general rules, be sacrificed to the common good ; it would be 
an improvement beyond measure, if it could be established, that 
after the proper period, all causes of suits should be extinguished, 
if the veil of the law could be drawn over the years as they pass 
with an uniform, undiscriminating hand, and all inquiry into 
their doings, and all contests about them, as far as possible de- 
stroyed. The theory of the statute is the loss of evidence. 
The practice of many men under it, is to destroy their papers, 
vouchers, receipts, &c. too numerous to be preserved ; and this 
theory and this practice apply alike to all cases. 

In connexion with these remarks, we wish it might be con- 
sidered, whether there be any ground for the distinction so inva- 
riably observed between simple contracts and debts of a higher 
nature. We doubt the propriety of limiting the statute to the 
former, and see not why bonds, covenants, and even that curi- 
ous creature of Massachusetts law, the witnessed note, should not 
come under the same condemnation for antiquity, as any other 
claims. The neglect of the creditor is the same — the loss of 
evidence is the same —the ‘cruelty of enforcing long dormant 
claims,’ the same. The legislature of Massachusetts have acted 
on this principle with regard to real actions, as we have before 
remarked, and also as to claims against the estates of persons 
deceased ; and we hope they will not stop there. 

In the construction of the saving of persons beyond seas, Mr. 
Angell has mistaken the decision of the Massachusetts courts, in 
stating that they hold ‘ beyond seas’ equivalent to ‘ out of the 
state,’ p. 220. ‘The decisions he cites refer to cases of defend- 
ants, in whose cases ‘ being out of the commonwealth,’ is all that 
is required by the statute. 3 Mass. Rep. 371; 1 Pick. 263. 
And the statute itself speaks of plaintiffs ‘beyond seas without 
any of the United States.’ 

On the subject of acknowledgments and new promises a great 
revolution in opinion has taken place. ‘The courts have admitted 
the absurdities into which their predecessors had run, and are 
congratulating themselves, one and all, upon having rescued the 
statute from false glosses. We hope it may prove that the 
subject is so disposed of as to furnish principles for the satisfactory 
and consistent solution of future questions ; although it is very 
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evident, we think, that the different courts have taken different 
paths and come to inconsistent results; that in some cases the 
reverse of wrong has been taken for right. With regard to the 
original construction and effect of the statute, we profess an 
orthodoxy beyond any of the decisions, ancient or modern. 
When the statute enacted that no action should be maintained 
unless brought within six years, we should have had it receive 
effect according to its tenor. If an admission or promise was 
made within six years after the accruing of a debt, so as to form 
the basis of an action on an insimul computassent, the action 
might and should be so brought, and there would be no defence. 
The cause of action would accrue when the admission or new 
promise was made. But after six years have elapsed, the statute 
is express and precise — the action shall not be brought — the 
party is discharged. In this state of things we never could see 
how any acknowledgment or any implied promise could make 
him liable. Some say the statute proceeds on a presumption 
of payment, which is rebutted by the admission ; — some, that as 
the statute bars for.the benefit of the debtor, he may and does 
waive it. It cannot be either of these, for it is agreed on all 
hands, that in cases of tort or any species of contract, except 
for the payment of money, the doctrine of a renewal does not 
apply. The party admits certain facts — that he promised and 
has not performed. So far it is nothing; it is the very case 
provided for by the statute. The act has no application where 
a debt either was never due or has been paid. But he goes on, 
and acknowledges that he owes the debt. That admission is 
to be taken like other admissions. Let him admit what he will, 
the fact is unchanged ; in truth, he does not owe, and such ad- 
missions in all similar cases go for nothing. But suppose he 
promises to pay. ‘This again is to be renewed like other 
promises. If the party has made a binding promise, let him be 
sued upon it. Whether it is binding or not, depends entirely on 
the sufficiency of the consideration, and has nothing to do with 
the construction of the statute. It is exactly the case of a 
bankrupt discharged from his debts. If his promise to pay is 
binding, it should govern this case ; but here, as well as in that, 
the suit should be on the new promise as such. If we were at 
liberty to resort to first principles, we should question the suffi- 
ciency of such a consideration in toto. ‘The case of a promise 
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to pay a debt, contracted while an infant, has no analogy to these ; 
and the notion of a moral obligation upon which they mainly 
rest, may be considered as now exploded. 

Our readers are aware that many of the difficulties arising in 
the execution of the statute are obviated in England by the 
recent statute, known as lord Tenterden’s Act. An act con- 
taining similar provisions passed the house of representatives of 
Massachusetts last winter, but was rejected in the senate. We 
trust the subject will not be lost sight of until something is ac- 
complished. ‘That statute provides that no new promise or 
admission shall have any effect unless it be written and signed. 
It was prepared with great care and adopted on great deliberation, 
yet we cannot forbear to suggest an inquiry into the propriety 
of some modifications. On one point it may be thought to go 
farther than substantial justice requires, and on others not far 
enough. It does not discriminate between promises and admis- 
sions made within six years after a debt is contracted, and those 
made after six years—between the renewing or continuation 
of a liability existing, and the revival of one already extinct. 
In the former case the danger of extorting confessions by persons 
employed for the purpose, and watching for expressions to be 
twisted to the purpose, does not exist; for no creditor would 
ever resort to these means while he had the unquestioned power 
of suit. Confessions and transactions of this sort would be like 
the evidence of all other parol contracts and dealings. It may 
be urged that the more general and sweeping provision is the 
better one, for it will more effectually suppress litigation and 
promote security. But there may be such a thing as doing this 
too effectually. We might provide that no new promise should 
avail, however and whenever made. We might enact that no 
action should be brought on any parol contract, nor any parol 
evidence be given. ‘This would suppress:litigation and be a 
death-blow to perjury ; but it would be clothing society with an 
armor too cumbrous to be worn. Any undue restraint is to be 
avoided. 

With respect to acknowledgments and promises made after 
six years, we think the act stops short of the proper point. The 
much-contested questions as to what language or expressions 
amount to an acknowledgment or promise, and what sort of 
promise or acknowledgment shall be binding, are still left open. 

VOL. V.—NO. IX. 9 
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All the cases must still be referred to whenever a question does 
come up, and we are much mistaken if the whole ground is 
covered by them. Any thing in writing is within the act; the 
letters, deeds, advertisements, wills, of a party, may still furnish fuel 
for litigation, as they have in many of the reported cases. ‘To 
prevent the application of all this learning, and preclude all pos- 
sible controversy, what can be the objection to requiring, in all 
cases, an express promise? ‘The ground of the statute is that 
the debtor is willing to pay and willing to bind himself in writing ; 
if so, he will be willing, and nothing is easier, to make the pro- 
mise to pay, in terms. 

In another respect we would go farther. The limitation of 
suits on specialties and judgments, is considered to be twenty 
years. ‘This, however, is a presumptive, and not a positive bar ; 
and the defence arising from lapse of time is liable to be met by 
all the same sort of evidence and management as the statute of 
limitations. All the difficulties and inconsistencies in the con- 
struction and operation of the statute, exist in at least equal force 
under this head. If it is considered unwise or inexpedient to 
reduce the period of limitation, it is very evident that the limi- 
tation, such as it is, should be made as absolute and positive as 
in simple contracts. As the law now stands, the jury are di- 
rected thirty years after the date of a judgment bond, attested 
note, or covenant, or after the making of any contract whatever, 
where the parties have resided out of the state, to consider every 
circumstance tending to show that the debt has not been paid, 
or would not have been likely to be paid. If statutes of limita- 
tion are right at all, this must be wrong. 

Mr. Angell’s summary of this subject in chapters 11 and 12, 
is very full and complete. We wish he had given us a transcript 
of Lord Tenterden’s Act, instead of an imperfect abstract. The 
act itself is not readily to be found, and no abstract or equiva- 
lent statement of a statute is worth having. 

The 13th chapter treats of ‘ special acts of limitation of suits 
against executors and administrators.’ We wish the author had 
informed us, how extensively such limitations had been adopted. 
He says, ‘in several of the states.’ The decisions he refers to, 
are all in Maine, Massachusetts, or New Hampshire, and we 
doubt whether in most respects, they would be applicable to the 
similar statutes of other states. In some, these statutes have the 
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usual savings, in others, the consideration which produced those 
decisions, would have no application. 

Chapter 15 is an examination of what constitutes the com- 
mencement of an action, and what effect judicial proceedings 
have upon the limitation. It is said, ¢ all that is positively enacted 
in statutes of limitations generally, is, that the actions shall be 
sued and commenced within the time limited. What act is the 
commencement of the suit, is a matter of judicial construction 
and decision entirely.’ Massachusetts has expressly provided 
by statute, that as to this statute, actions shall be deemed com- 
menced, when ‘ actually declared in a proper writ.’ St. 1793, 
c.75,s.1. Asin our practice the declaration is inserted in the 
writ when it is made, the actual making of the writ, when in 
good faith, will be the commencement of the suit. This we 
presume would be the rule if no statute existed, although in 
Connecticut, the service has been adopted. 4 Conn. Rep. 151, 
147; 6 do. 28. Vide 18 Johns. 14. 

Chapter 16 is of pleading the statute. We think that Mr. A. 
is a little hasty in the broad assertion, that ‘the only correct form 
of pleading the statute, in actions on the case for torts, is actio 
non accrevit infra sex annos.’ ‘This is perhaps the most technical 
form in all cases. The decision of the Court of King’s Bench, 
in Dyster v. Battis, 3 B. and A. 448, is indeed express, but it 
may well be doubted, as founded on an erroneous assumption, 
and as overlooking the analogy of other cases. In case for 
fraud, the defendant pleaded ‘not guilty, within six years.’ 
The plaintiff demurred specially, because the plea should have 
been, that the cause of action did not accrue within six years. 
The court held the plea bad, Abbott, C. J. saying, ‘From the 
passing of the statute to the present case, the invariable form of 
pleading the statute to an action on the case for wrong, has been 
that the cause of action did not accrue within six years. ‘There 
can be no reason assigned for a departure from the usual form.’ 
Now it is a little singular, that so far as we find any precedents, in 
case as well as trespass, the plea runs, ‘ not guilty within six years :’ 
all the forms given by Chitty, in the editions prior to this de- 
cision, are so; (second chapter, 533, &c,) although in his last 
edition, published since, he has adapted them to this decision. 
Vol. 3d, p. 1830. We have seen none to the contrary, and 
we are at a loss for any explanation of the assertion of the chief 
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justice, that the other had been the invariable form. Besides, 
if non assumpsit and nil debet be correct and common in as- 
sumpsit and debt, why not not guilty in case? 

Chapter 17 is of the limitation of actions in equity. In con- 
nexion with the preceding chapter, the necessity and the learn- 
ing of pleading the statute in equity, might have been suitably 
introduced, but we do not find any allusion to the subject. 

The remaining chapters embrace the subjects of suits in the 
Admiralty ; suits and claims by the sovereign and the public ; and 
the effect of war, of an interregnum, and of the British treaty, 
upon the statutes. 

In the present state of our law as to books, when it is in 
danger of being overwhelmed and buried in their mass, diffuse- 
ness is a crying sin. Mr. Angell’s treatise is much larger than 
it need have been, and of course than it should have been. 
Many cases are cited too much at large; the quotations of 
remarks and dicta, are too numerous, and not always selected 
with sufficient discrimination. Generally speaking, the point 
decided in a case referred to, is all that can be desirable, some- 
times the precise ground of it, but very seldom, the course of 
reasoning which led to it. For examination and reflection, 
nothing will avail the reader, whether student or practitioner, 
but a recourse to the report itself, and when such recourse is 
necessary, nothing is more irksome, than to be incumbered 
with the repetition, unless it be, to be obliged to pay for it. We 
sometimes find cases cited on points to which they do not apply, 
sometimes a repetition of a quotation, and in some, though few 
instances, a misstatement of the case referred to. ‘Thus in pages 
179—80, Mr. J. Story is made to illustrate the point that the 
statute of limitations affects the remedy only, and not the right, 
and can therefore have no operation beyond the local jurisdiction, 
whereas the learned judge strenuously maintains the opposite 
doctrine as correct, and only yields to the overpowering weight 
of authority. 

The strongest instance of diffuseness, is the second chapter 
on the limitation of real actions. Its twenty pages might, we 
think, have been advantageously comprised in one fourth of the 
space. Part of it consists of an investigation of the nature of 
the different real actions, and the evidence necessary to support 
them, altogether too minute for the purposes of the work. The 
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case of Nales v. Peck, from 3 Johns. Cases, 128, is stated at 
large in two pages, merely to establish that thirteen years’ pos- 
session is evidence of title in a writ of right, and that thirty-eight 
years of subsequent adverse possession is no bar, when sixty 
years is the limitation. A page (p. 40 —41,) is taken to estab- 
lish the ‘incongruity’ of allowing sixty years for a writ of right, 
and only twenty for an ejectment, and in showing ‘that it may 
happen that much injustice may well be done, by compelling a 
person, who has quietly enjoyed an estate for nearly sixty years, 
to exhibit evidence which perhaps is in existence, but not within 
his power.’ Our author then quotes one of Mr. Brougham’s 
good stories, told by Mr. Brougham in his speech on reform, 
of a tenant who had held an estate of £10,000, for fifty-nine 
years and three quarters, and came near losing it for want of a 
document. ‘This source of complaint,’ our author gravely 
remarks, ‘ would not have existed, if the statute of James, instead 
of barring the right of entry merely, at the end of twenty years, 
had provided (like the Stat. Lim. of Rhode Island) that an un- 
interrupted possession for that period, should in itself create an 
absolute and unequivocal title.’ There is not a great deal 
however like this, and in the main, our objections to the work 
are rather matters of form, and amendable ; and we trust to see 
a second edition, which shall bear marks of more leisure. 

For the errors of the press, (and they are scandalously frequent) 
the author and the printer may be considered jointly responsible ; 
but until some tribunal is devised which the latter will respect, 
we fear it will be in vain to arraign him. Our own particular 
copy has come to pieces in our hands; we hope for the sake 
of other purchasers, that it is not owing to the miserable binding, 
but rather to the severity with which we have handled it. 


ART. VI.—LEGISLATION ON BANKING. 


Tue great number of banks in our country, the great amount of 
capital invested in them, and the assistance which they undoubt- 
edly afford to business of all kinds requiring the loan and em- 
ployment of capital, as well as the dangers to which they expose 
the community when they are unskilfully managed, make every 
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thing relating to these institutions interesting. Notwithstanding 
the abuse which has been sometimes heaped upon banks by 
prejudice and ignorance, it seems now to be admitted, with 
scarcely a dissentient voice, that if well conducted, they are 
highly beneficial to the public. 

It is not, however, our intention, at the present time, to enter 
into any general remarks upon the banking system established 
in our country, but merely to consider the history of banking in 
Massachusetts, and to examine some of the provisions of the 
act for regulating banks in this state, passed in February, 1829. 

The Massachusetts Bank, which was the first institution of 
the kind established in this state, was incorporated in 1784, (St. 
1783, c. 25,) with a capital, as it appears, of £550,000, Massa- 
chusetts currency. ‘This law contains very littie regulation of 
the mode of conducting the bank. But in 1792, an additional 
act was passed, which contains some of the important features 
of the present laws upon the subject. ‘The next bank established 
was the Union Bank, which was incorporated in 1792. Within 
a few years banks were incorporated in Salem, Newburyport, 
Nantucket, Portlad, and Gloucester. And since that time 
banks have been incorporated in all the large towns and villages 
in the state. At the present time there are sixty-three banks in 
Massachusetts, with an aggregate capital of $19,295,000. The 
charters of all these banks, except those recently incorpo- 
rated, are to expire on the first Monday of October, in the 
present year; but under the provisions of the new statute they 
are allowed, on application to the legislature within a year from 
February 28, 1829, to continue their existence for twenty years 
from the expiration of the old charters. We do not know how 
many of the banks have acceded to this provision, but have been 
informed that a large number, probably nearly all of them, made 
seasonable application to the legislature for a renewal of their 
charters, though no acts have as yet been passed on the subject, 
which will, therefore, probably come before the legislature the 
present winter. 

The history of the circulation in New England, during the 
last forty years, is highly interesting and instructive. The fol- 
lowing sketch of it is taken from a pamphlet recently published 
at Boston, entitled ‘ An Examination of the Banking System of 
Massachusetts, in reference to the Renewal of the Bank Char- 
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ters,’ a judicious and well written performance, and apparently 
the production of one familiar with banking, both in theory and 
practice. 


‘While the only bank notes in circulation were payable in 
Boston, they were preferred to specie both in town and country ; 
but from the moment the notes issued by the banks of places at 
even small distances, made their appearance, the question arose, 
whether they should be received at the Boston banks; the practice 
was fluctuating, sometimes at par, sometimes at a small discount. 
The country banks considered it a great hardship, that the Boston 
banks should send home their bills and demand specie for them, 
instead of putting them in circulation again. Public opinion took 
the side of the country banks; and the Boston banks, very unad- 
visedly, gave up receiving the bills of out of town banks altogether, 
The consequence was, that the bills of country banks obtained the 
entire circulation even within the town of Boston. ‘lhe Boston 
banks had given them credit and currency, their solvency was not 
doubted, and for all common purposes, they became equally cur- 
rent with the bills of the Boston banks, which were only necessary 
for the purpose of making payments at those banks. A double 
currency was thus introduced, the one called ‘ foreign money,’ or 
‘current money,’ —the other ‘ Boston money ;’ the difference being, 
for several years, about one per cent. It was deemed a sort of 
heresy to call this difference a discount on country bills; it was a 
premium on Boston money,—a scarce commodity, only wanted 
for particular purposes; precisely as the difference in England, 
between Bank of England notes and guineas, at the period of the 
greatest depreciation, was held to be a premium on gold. 

‘ This state of things introduced a new branch of business and a 
new set of men, that of money brokers, whose business it was to 
exchange these currencies, one for the other, reserving to them- 
selves a commission of about 4 of one per cent.; or, in the lan- 
guage of the day, giving a premium of 2 per cent. for Boston 
money, and selling it at a premium of one per cent. While the 
quantity of foreign money continued moderate, it was thus kept 
afloat by the demand for circulation; as persons wanting money 
to send into the country, or for other purpos¢s, where foreign mo- 
ney would be received, would buy and employ this cheaper cur- 
rency, rather than use the more valuable bills of the Boston banks. 
But the business o* issuing these notes being a profitable one, the 
supply, ere long, exceeded the demand; and as the channels of 
circulation overflowed, the brokers began to send the bills home 
for payment. 
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‘ The state of the currency became the subject of general com- 
plaint, the brokers were denounced, as the authors of the mischief, 
as the cause of scarcity of money, and the country banks made no 
scruple of throwing every obstacle in the way of their operations. 
It is a well known principle, that where a currency is tolerated, 
composed of materials depreciated in different degrees, the inferior 
or most depreciated currency, will eventually expel, not only the 
pure, but also the less depreciated parts of the currency, and this 
equally, whether it consist of paper or metal; the mass of the 
community being wholly insensible to the process of depreciation 
going on. In conformity with this principle, the nearest banks 
were naturally called on first, and it was soon discovered, that a 
bank could be made profitable, in proportion to its distance from 
Boston, and the difficulty of access to it. The establishment of 
distant banks became a matter of speculation, the favorite locations 
being the remote parts of Maine and New Hampshire.’ pp. 1OQ— 12. 


The writer then gives an account of the establishment of the 
Boston Exchange Office, the increase of the discount on foreign 
money to four and even five per cent., and the failure in 1809, 
of a great number of the country banks in Massachusetts, Maine, 
and New Hampshire. He proceeds : 


‘No change of system followed, with the exception, that a law 
of the state, taking effect in 1810, imposed a penalty of two per 
cent. a month, on every bank, refusing, or delaying payment of 
their bills when demanded, which has had the effect of securing 
punctual payment, except in cases of acknowledged bankruptcy. 

‘For some years after the explosion of 1809, the amount of bills 
of distant banks in circulation was moderate; and in 1814, the 
New England Bank adopted the measure of receiving the bills of 
all the banks in New England, at a discount varying according to 
distance, but in no case exceeding one per cent.; and on condition 
of a sufficient permanent deposit being kept good, they were re- 
turned to the banks issuing them, at the same rate of discount ; 
the bills of banks not keeping such deposit, were sent home for 
payment. This arrangement was the source of considerable profit 
to the New England Bank, which induced other banks to become 
competitors for the deposits of the country banks, and for a few 
years the discount was fluctuating from 2 to } percent. In 1824, 
the present system was adopted, by which the bills of all the banks 
in New England are received in Boston at par. The system is 
this: certain banks in Boston have contributed a sum agreed on, 
to a common fund ; and, in consideration of the use of that fund, 











i831. Legislation on Banking. 77 
fo) 


one of them, the Suffolk, undertakes to receive all New England 
bills from the associated banks as cash, and collect them from the 
country banks. The mode of doing it is as follows: the country 
banks are invited to keep a fund in deposit at the Suffolk Bank, 
for the redemption of their bills, and by doing so, it becomes a 
very simple operation to both parties. If they decline, the bills 
are sent home for payment, in which case nothing is received but 
specie. The trouble and inconvenience attending this mode of 
payment, soon induce the country bank to yield to its true interest, 
and keep up the deposit ; since, thereby, it can keep in circulation 
a larger amount of bills than it would otherwise be safe to attempt. 

‘Under this system, the character of the currency has become 
wholly unexceptionable; all New England bank notes are virtually 
redeemable in specie, at par, at the counters of the associated 
banks, & in Boston, and this equally, whether the banks issuing the 
notes ¢ ‘to itor not. It was, in fact, the subject of great com- 
plaint with many country banks, that their bills should thus be 
raised in value to an equality with specie against their own con- 
sent. 

‘It is in fact apparent, that, in all the changes of our currency, 
the quality of being exchangeable for specie in Boston, has been 
that on which every bank note has depended for circulation. No 
matter whether the specie has been advanced by friend or foe, by 
broker or banker, at par or at a discount, it was the fact, or the 
belief, that money could be had for it at Boston, which alone has 
given it general currency. It is true, that, up to 1824, the cur- 
rency has been depreciated; and the measure of that depreciation 
has always been the rate which it was necessary to pay in Boston, 
to convert that currency into specie. During the first period, from 
1800 to 1809, the paper dollar of country banks was gradually 
depreciating from one hundred to ninety-five cents, according to 
the price which a Boston broker would give for it. So, from 1814 
to near 1824, the currency was nearly uniform at about ninety- 
nine cents to the dollar, because that sum would be paid for it by 
the New England Bank in Boston. During the first period, the 
currency was depreciated; and to that evil was added another, 
uncertainty or fluctuation in the amount of that depreciation ; 
during the latter period, depreciation was the only evil, the rate 
being nearly uniform.’ pp. 14—17. 


The great power which the banks have of issuing notes, 
which are in practice the circulating medium of the country, 
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and the great dangers to which the community is exposed if this 
power be improperly exercised, have very generally made the 
privilege of issuing such notes a subject of legislative regulation. 
It is no doubt true that if the issuing these notes were freely 
permitted to all individuals and associations, the good sense and 
sagacity of the people would do much for their own protection ; 
still it is believed that great and obvious evils would ensue which 
might in some degree be prevented by legislative interposition. 
The direct loss to the community by the failure of persons 
engaged in issuing notes, would, under such circumstances, be 
greater than at present, and a large part of it would fall upon 
the laboring classes; and besides, the fluctuations in business, 
arising from the sudden diminution or increase of the amount of 
the circulating medium, would be greater than at present. 

In Massachusetts various measures have been resorted to, for 
the protection of the commus'ty against the dangers arising 
from an ill-regulated currency. ‘Those which are now in force 
are well deserving attention. 

By an act passed in 1799, it is provided as follows: ‘That 
from and after the passing of this act, no person shall subscribe 
to, or become a member of any association, institution, or com- 
pany, or proprietor of any bank or fund, for the purpose of 
issuing notes, receiving deposits, making discounts, or transacting 
any other business which incorporated banks may or do trans- 
act, by force of their respective acts of incorporation, unless 
such person shall be authorized by law so to do. And if any 
person not authorized, shall hereafter subscribe, or become a 
member or proprietor as aforesaid, he shall forfeit and pay, for 
every such offence, the sum of one thousand dollars, to be re- 
covered by any person who shall sue therefor, in an action of 
debt ; one half thereof to his own use, and the other half to the 
use of this Commonwealth. And all notes and securities for 
the payment of money or delivery of property, made or given 
to any such association, institution, or company, not authorized 
as aforesaid, shall be null and void.’ 

Since the passage of this law no person or association can 
exercise any powers of a bank, without special authority from 
the legislature. ‘The propriety of prohibiting any persons who 
please from receiving deposits and making discounts, may well 


he questioned. It is not perceived that these branches of 
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banking, which may be exercised distinctly from the issue of 
bank notes, require this sort of regulation. ‘The community 
runs no more risk from individuals receiving deposits and loaning 
money, than from the exercise of any other commercial business. 
It seems, therefore, inexpedient to restrain the employment of 
capital for these purposes. The evil to be remedied is that of 
individuals issuing their own notes to circulate as money. The 
prevention of this evil does not require the entire prohibition of 
all banking operations. The writer of the pamphlet to which 
we have already referred, opposes with great ability the prohi- 
bition to receive deposits and make loans. 

The legislature, having thus confined banking to institutions 
incorporated and regulated by itself, governs all the banks which 
it incorporates by one general law. The statute of 1829, before 
mentioned, embraces most of the provisions of former laws, with 
some few alterations and additions. It is not, therefore, a new 
system, but merely a revision of the former one. Having, in 
an early number of our journal,’ presented a full abstract of this 
statute, we shall not repeat any of its provisions in this place, 
except those which we propose to examine. 

The first provision in the statute bearing upon the present 
subject, is that contained in the third section, which provides 
that no bank ‘shall go into operation, make discounts, loan 
money, emit bills or promissory notes, until fifty per centum, at 
least, of its capital stock shall have been paid in gold and silver 
money, and existing in its vaults, which shall have been ex- 
amined by three commissioners appointed by the governor, 
whose duty it shall be, at the expense of the bank, to examine 
and count the money actually in the vaults, and to ascertain, by 
the oaths of a majority of the directors of said bank, that its 
capital has been paid in by the stockholders of said bank, toward 
payment for their respective shares and not for any other purpose, 
and that it is intended to have it therein remain as part of said 
capital, and to return a certificate thereof to the governor; and 
no loan shall be made to any stockholder until the full amount 
of his shares shall have been paid into the bank; and it shall 
not be lawful for any bank to have owing to it, on loan on a 
pledge of its own stock, a greater amount than fifty per centum 
of its capital stock actually paid in; and no part of the capital 
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stock of any bank shall be sold or transferred, until the whole 
amount thereof shall have been paid in.’ 

The provisions in this section, though sometimes, no doubt, 
evaded, do yet afford the public some protection. For while 
the act of incorporation regulates the amount of capital, and the 
general law provides that half of the capital shall be paid in in 
specie before its banking operations commence, it can scarcely 
happen, without intentional fraud on the part of the directors, 
that the bank will go into operation without the bona fide pay- 
ment of a considerable proportion of its capital. In New York 
no bank can make loans or discounts until all its capital is paid in. 

The fifth section provides that ‘the total amount of debts 
which any banking corporation shall at any time owe, whether 
by bond, bill, note, or other contract, shall not exceed twice the 
amount of its capital stock actually paid in, exclusive of sums due 
on account of deposits, nor shall there be due to any corporation 
at any one time, more than double the amount of its capital 
stock actually paid in. In case of excess of debts so due from 
said bank, the directors under whose administration it shall 
happen, shall be liable for the same in their private capacities.’ 

This regulation of the amount of business to be done by a bank 
by the amount of its capital, is undoubtedly judicious. The 
propriety of some regulation of this kind, is now well under- 
stood in all parts of our country, though the provisions are 
various. Thus the United States Bank is only allowed to owe 
the amount of its capital beyond its deposits. In Connecticut, 
banks can only owe fifty per cent. beyond the amount of their 
capital and deposits. In New York, the loans and discounts of 
any bank are not allowed to exceed two and a half times the 
amount of capital paid in. In Louisiana, like Massachusetts, the 
amount due to a bank, is not allowed to exceed twice the amount 
of its capital. 

It is worthy of remark, that the banks of Massachusetts gen- 
erally, in construing the rule just cited, do not consider the 
balances due from other banks, and the notes of other banks on 
hand, as a part of the amount due to them within the limitation. 
Thus if a bank with a capital of $500,000, had due to it for 
money loaned, $1,000,000, and had on hand notes of other 
banks to the amount of $50,000, and balances from other banks 
to the amount of $50,000 more, its officers would not consider 

















1831. ] Legislation on Banking. SI 


it as having violated the provision of the law. ‘This construction 
is undoubtedly convenient, and perhaps reasonable. For as the 
amounts due from other banks may be converted into specie at 
any moment, and therefore are of the same value as specie in 
the vaults of the bank, it seems unnecessary to put every bank 
to the trouble of every moment calling for payment for every 
small amount due from every other bank, in order to comply 
with the letter of the law. Besides, if every bank were obliged 
to consider the bills of other banks which it receives, as a part of 
the amount due to it under the limitation of the statute, it would be 
very often obliged to refuse deposits of the bills of other banks, for 
fear of increasing the amount due to it above the limited amount. 

It is also worth remarking, that the amount which every bank 
may owe, being twice the amount of its capital, does not seem 
very skilfully proportioned to the amount which may be due it, 
which is also twice the amount of its capital. For it is obvious 
that a bank owing twice the amount of its capital, ought, if its 
capital remains entire, to have three times the amount of its 
capital due to it; deducting the value of its real estate, specie, 
and other property exclusive of debts due to it, which usually 
form a small proportion of its capital. Thus if a bank have a 
capital of one million, and owe two millions, it will have funds 
enabling it to lend three millions, with the deduction above 
mentioned. 

The fourth section enacts, ‘ that the amount of bills issued by 
any bank shall not at any one time exceed twenty-five per 
centum, beyond the amount of the capital stock actually paid in, 
and no loan or discount shall be made, nor shall any bill or note 
be issued by said corporation, or by any person on their account, 
in any other place than at the said bank.’ The propriety of 
limiting the issues of a bank by a regard to its capital, is obvi- 
ous. The present regulation, however, as it respects the great 
majority, perhaps all of the banks, in Massachusetts, is at present 
almost nugatory ; for probably no bank in the state, whose cap- 
ital is unimpaired, could, under existing circumstances, get into 
circulation to any advantage, notes to the amount allowed. 
This is evident from the last return for June, 1830. At that 
time but one bank in the state had in circulation bills to the 
amount of its capital, a majority of them in number, including 
all the large banks, had less than fifty per cent. of their respect- 
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ive capitals in circulation ;. scarcely any of the large banks had 
as much as twenty-five per cent. in circulation; while the whole 
amount of notes of all the banks in circulation, being $5,124,090, 
was less than twenty-seven per cent. of the whole amount of 
capital, which was $19,295,000. It is also evident, from the 
returns, that a much larger proportion of the profits of the small 
banks is derived from their circulation than of the large banks. 
Some of the small banks probably would not renew their char- 
ters, if their issues were restricted to the same proportion of their 
capital as the large banks now actually keep in circulation of 
theirs, or even to the average proportion through the whole 
state. It is also clear to us thatif the other regulations of banks 
in Massachusetts are observed with good faith, and the banks 
conducted with only moderate skill, there will be little danger of 
the failure of any bank, although its issues should amount to 
twenty-five per cent. more than its capital. Still, as such an 
amount of issues is unnecessary in order to enable a bank to 
make loans to the extent allowed by law, we think the limit 
ought to be placed lower, — certainly they ought to be prohibit- 
ed from exceeding the amount of the capital. We should, 
however, hesitate to fix the limit so low as to render any large 
part of the small banks in the state incapable of continuing 
their operations. In New York, banks are only restrained from 
issues of notes or bills put in circulation as money, exceeding 
twice the capital paid in. 

The sixth section of the act prohibits banks from engaging in 
trade or commerce. The propriety of confining banks to bank- 
ing business, is too obvious to require comment. 

The eleventh section provides ‘that in case the officers of 
any banking corporation aforesaid in the usual banking hours 
shall refuse or delay payment in gold or silver money of any note 
or bill of said corporation there presented for payment, the said 
corporation shall be liable to pay as additional damages at the 
rate of twenty-four per centum per annum for the time during 
which such payment shall be delayed or refused.’ This simple 
and efficacious remedy was first provided in 1809. It can 
scarcely be doubted that it has increased the care and vigilance 
of banks to provide against even a temporary stoppage of pay- 


ment; and has assisted to secure the community against any 
measure of that kind. In Louisiana, a bank refusing specie 
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payment, is obliged to pay interest at the rate of twelve per cent. 
per annum. ‘The act incorporating the Bank of the United 
States, also provides in case of a refusal by the bank to pay in 
specie, any of its notes, bills, or obligation, or moneys received 
by it upon deposit, that the bank shall be liable to pay interest 
upon the debts of which specie payment was refused, at the rate 
of twelve per cent. per annum, until the same is fully paid. 
The Massachusetts law is defective in making no provision for 
a refusal to pay depositors.’ 

The seventeenth section gives any committee appointed by 
the legislature for the purpose, a right to examine the doings of 
any bank. If on this examination and a hearing of the corpo- 
ration, the legislature determines that the bank has exceeded its 
powers, or failed to comply with the laws, its charter is declared 
forfeit. Any officer of the bank or other person having charge 
of its books or property, refusing or neglecting to exhibit them, 
or obstructing the examination, is punishable by fine and im- 
prisonment. No argument is required to prove the propriety of 
these provisions. 

The twenty-seventh section contains a provision that every 
bank, annually, shall make a return to the secretary of state, 
under the oath of the cashier and directors, of the state of the 
bank. The form of this return we have before given.’ An ab- 
stract of the returns from all the banks is then made out by the 
secretary, and a copy of it sent to every bank in the state. This 
system was first introduced in 1813. It is one of the most 
important provisions in the-act. It enables every bank to judge, 
in some degree, of the situation of every other bank in the state. 
And although there might be much mismanagement in the affairs 
of a bank, which would not appear from the return, yet it would 
show at once whether the legislative regulations as to the amount 
of debts, bills in circulation, &c. had been transgressed. Be- 
sides, the very circumstance of this annual return’s being re- 
quired, must render the officers of the institutions not only more 
circumspect not to transgress the regulations of the law, but also 
more careful to conduct their affairs with skill and prudence. 

' The writer of an able article on Banks and Currency, in the American 
Quarterly Review, for December, 1830, is incorrect in stating that the Massa- 
chuseits law applies to a neglect or refusal to pay deposits. 


* American Jurist, Vol. 1, p. 373. 
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The knowledge which the officers of every bank have that they 
are under the perpetual and vigilant inspection of other banks, 
the legislature, and the public, must influence their management 
more powerfully, probably, than any other measure which could 
be devised. 

Returns of the state of every bank to some public authority, 
have been found in practice so beneficial, that they are now 
required in many of the states. Maine, New Hampshire, Ver- 
mont, Connecticut, Rhode Island, New York, Pennsylvania, 
Maryland, Virginia, Georgia, and probably others, require such 
returns. The secretary of the treasury of the United States is 
authorized, at any time, not oftener than once a week, to require a 
statement of the situation of the Bank of the United States. 

We have thus noticed the most important regulations in Mas- 
sachusetts for the protection of the public against the misman- 
agement of banks. Another provision seems to us to be want- 
ing. Incase of the failure of any bank, all its property and all 
management of its affairs, ought to be taken immediately from 
its officers, and vested in commissioners, to be appointed by 
some public authority, as the governor or the judges of the Su- 
preme Court. These commissioners should be required, as 
soon as possible after taking possession of the property of the 
insolvent institution, to publish a statement of the situation of 
its affairs, in order to prevent speculation in its bills, then to 
collect the debts due to it, and finally to divide the proceeds of 
its funds among its creditors. It is not necessary, in this place, 
to enter into the details of the measure suggested. ‘The propri- 
ety of some provision of the kind is very obvious. In case of 
the failure of any bank, without such a regulation, the manage- 
ment of its affairs will be continued by its directors, who are, in 
all probability, debtors to the institution. After the bank has 
become notoriously insolvent, it is an obvious policy for them not 
to sustain the credit of its notes, by presenting to the public a 
fair statement of its actual situation, but to allow them to depre- 


c 


ciate as far as possible. By this means the managers of the 


institution are enabled to buy up the bank paper at a large dis- 
count, and pay their own debts with it at par. It may even 
happen that the notes of the bank will be bought up at a large 
discount for the bank itself. If any of the directors have failed, 
owing the bank, as is likely to be the case, it is also manifest 
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that they are not the proper persons to manage its affairs, and in 
their capacity of directors, compromise the claims against them- 
selves. It is not, perhaps, necessary to show all the modes of 
mismanagement of which the directors of a bank may be guilty, 
after its failure. It is needless to prove that the persons whose 
fraud or want of skill have caused the bank to stop payment, are 
not the persons whom its creditors would wish to wind up its 
affairs ; and that all the arguments which may be used to show 
that individuals who are insolvent ought to have the care of their 
property taken out of their hands, apply, with at least equal 
weight, to the directors of insolvent banks. 

We have already noticed some of the regulations of banks in 
New York, resembling those of Massachusetts. Besides these 
there is another recently introduced, which is, we believe, pe- 
culiar to that state. Every bank incorporated by New York is 
required to pay an annual tax of one half per cent. of its capital 
to the state treasurer, until it amounts to three per cent. The 
tax on all the banks constitutes a fund, which is applied to pay 
so much of the debts of every bank becoming insolvent, as 
remains unpaid after applying the funds of the bank to this 
purpose. ‘This fund is invested, and its income, after deducting 
the salaries of the bank commissioners, is paid to the banks 
respectively, in proportion to their payments to the fund. In 
case of the fund’s being reduced, in consequence of the insolv- 
ency of any bank, the payments are to be renewed, until it is 
made good. The money paid by each bank, after deducting a 
ratable part of all payments from the fund, is to be paid to it at 
the expiration of its charter. 

A writer in the American Quarterly Review objects with 
sound reason to this plan of New York. He says, ‘This must 
have a tendency to encourage excessive issues of paper, which 
could not be sustained if resting only on the credit of the bank 
by which they are made. But, unacquainted as we are with 
the reasons alleged in favor of that measure, it appears to us 
unjust ; first, by making institutions properly managed, respon- 
sible for the conduct of others at a great distance, and over which 
they have no control; second, because, on account of the dis- 
proportion between the aggregate of the circulation and deposits 
of the city and country banks respectively, the first are made to 
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pay in the safety fund, about twice as much in proportion as the 
country banks.’ 

If it were correct in principle to make the banks thus guar- 
anty each other’s solvency, the means adopted in New York to 
carry it into effect, seems objectionable, as being unnecessarily 
complicated. A tax is to be collected, for six years, of every 
bank, the fund is to be invested by the state authorities, who are 
to receive the income, and then pay each bank its part. Would 
it not be more simple, and equally effectual, whenever a bank 
became insolvent, to assess the amount of the deficiency of its 
funds to pay its debts, directly upon the solvent banks, so regu- 
lating the assessment, however, that no bank should have ever 
to pay more than it would under the present system? Under 
such an arrangement, it is true, that it might happen that the 
bank failing would not have paid any part of the loss, while 
under the present system it might have paid three per cent. 
of its capital towards it. But as it is evident that banks can 
employ their capital more profitably to themselves than any 
public officer can, we should think there could be little doubt 
that they would prefer to pay assessments as losses might 
occur, rather than have them invested in a fund under state au- 
thority. 

In 1812 an act was passed in Massachusetts, imposing a semi- 
annual tax upon the banks, in the state, of one half of one 
per cent., that is, one per cent. yearly, upon the amount of their 
capitals. This tax has continued to the present time, and it is 
now the principal source of the revenues of the state. Ac- 
cording to the returns of June, 1830, the tax for that year must 
have amounted to $192,950. The previous year it must have 
been $204,200. 

The privilege of issuing notes for the purpose of circulation, 
is, no doubt, a proper subject of taxation, because this privilege 
is exclusive to the incorporated banks. The writer of the 
pamphlet, from which we have made the above extract, objects 
to the tax on banks, as imposed in Massachusetts. While he 
admits that the privilege of issuing notes to pass as a currency 
may be fairly taxed, he denies the propriety and justice of 
taxing the right of receiving deposits and making discounts. 
He contends, with great strength of argument, that all the 
operations of banking, except that of issuing notes, to pass as 
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currency, ought to be left open to any individuals or corpora- 
tions that are desirous of exercising them. He therefore 
objects to the law of Massachusetts, already referred to, which 
prohibits the exercise of any banking operations by any persons 
or associations except the incorporated banks, maintaining that 
it should be the policy of the state to attract capital to the 
business of banking, as far as it consists in receiving deposits 
and making discounts, and not to repel it;—— and contends that 
the more extensively this business is conducted, the better for 
the public. We have only room for a part of the reasoning. 


‘The only ground on which the bank tax can be justified, is, 
that it is a tax upon bank circulation. Such a tax is justifiable 
and proper : it is a tax upon the gain, derived from the substitution 
of bank notes for specie, as a circulating medium, and which 
seems, of right, to belong to the body politic, rather than to any 
number of individuals. It is a tax of perfect equality. The 
office of the circulating medium is to facilitate the exchange of 
commodities ; all property exchanged under the process of circu- 
lation, contributes equally to the tax imposed upon it. 

‘It is entirely otherwise with a tax upon bank deposits, or bank 
discounts ; a tax upon bank deposits is a tax upon the small 
number of individuals, owning the money deposited. But for 
this tax, the banks would allow to their depositors, as interest, all 
which they can afford to pay the state, as a tax. Such would be 
the necessary effect of a free competition. 

‘ A tax upon the right of making discounts, through a bank, is 
in the highest degree unequal and impolitic. It is unequal and 
unjust, because it is a tax upon the property of the holders of bank 
stock, from which the property of other individuals, employed in 
the same business, that of loaning money, is exempt ; and because 
it is a tax upon capital employed in the business of banking, from 
which other capital is exempt. 

‘ Bank capital consists of money, which the proprietors do not 
choose to employ themselves, but have established as a fund, to be 
employed by the active and enterprising classes of society. It is 
thus placed where those classes can command it, at their pleasure, 
either in the way of loan, or by discounting their business paper. 
Abundance of such capital is, in the highest degree, favorable to 
public prosperity, by exciting industry and extending trade. A 
tax upon bank capital, as such, is a tax upon the fund destined to 
pay the wages of labor, and to keep in motion the wheels of 
commerce ; it thus operates unfavorably upon all industry, and 
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upon all trade; in other words, upon all the interests of the 
Commonwealth. Abundance and cheapness of capital, and high 
wages of labor, act favorably and reciprocally upon each other, 
and, when united, are evidence of the happiest condition of politi- 
cal society. High wages stimulate industry, and thus add to the 
accumulation of comforts and capital; a tax upon bank capital, 
therefore, is an indirect tax upon the working classes of society. 
Any mode of raising revenue is preferable to one which touches 
the vital springs of industry.’ pp. 28 — 30. 


After some statements and calculations, showing how heavily 
the present mode of taxation presses upon the banks having a 
large capital, and the effect which it has had in driving capital 
from banking, and inducing large banks to diminish their capi- 
tal, and in increasing the number of small banks, he proposes 
that no bank, having the privilege of circulation, should be 
established with a less capital than $600,000, that the amount 
of notes to be issued by a bank should be limited to one-third 
of the amount of its capital, and that the tax should be three 
per cent. a year upon the limited amount of circulation, and that 
banks which had not the privilege of issuing notes for circula- 
tion, should pay no tax, and that those having the privilege, 
might increase their capital without increasing their tax, if their 
privilege was not increased. He seems, however, to admit that 
it is scarcely advisable to refuse to renew the charters of the 
existing small banks, but merely wishes to limit their circulation 
to one third of their capital. ‘This,’ he says, ‘ will very much 
increase the security of the public; as it will not only reduce 
the amount of circulation, compared to capital, to a safe standard, 
but will take away all inducement to establish a bank for the 
sake of the circulation ; at the same time it will afford no bank 
any just cause of complaint, as it will put all on a ground of 
perfect equality.’ 

The effect of the measure proposed would, of course, be to 
reduce the circulation of some of the small banks, and probably 
to increase that of the larger banks. Indeed most of the small 
banks would probably decline continuing their existence under 
the proposed regulation. 

We have already expressed ourselves in favor of limiting the 
issues of every bank by a regard to its capital, and making the 
limit lower than at present. ‘But we think the writer of the 
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pamphlet has placed it much too low. As it respects refusing 
to continue the existence of the small banks, it seems to us that 
the legislature is bound to grant an extension of charter to all, 
unless there are peculiar reasons, arising out of the situation or 
conduct of any bank, which render an extension unadvisable. 
Whether it is expedient to incorporate any new bank, with 
a capital so low as $100,000, now the smallest capital, may 
depend in a great measure upon the particular circumstances of 
the place for which it is applied for. That a banking capital of 
that amount may, in many instances, be employed with great 
advantage to its owners, and benefit to the vicinity in which it is 
placed, while a larger capital would not yield a common profit, 
we presume will scarcely be disputed. We should doubt very 
much the expediency of passing a general law that no new 
bank should be incorporated with a less capital than $500,000 
or $600,000. 

The experience of this state, during the last ten years, does 
not afford any reason for apprehension that banks, chartered 
under the present system, even without any change, will prove 
injurious to the public. During that period only two banks, the 
Sutton and the Belchertown, have stopped payment. We know 
not how much the public has suffered by these corporations. 
The Sutton Bank has proved solvent, though the acts incorpo- 
rating both of them have been repealed. If we suppose that the 
creditors of these banks suffered a loss by them equal to the 
whole capital of the Belchertown Bank, or $100,000, which 
is far beyond the real amount, the whole loss to the public would 
be little more than one half of one per cent. on the whole banking 
capital of the state in ten years, or one twentieth of one per cent. 
per annum. ‘To whatever cause the failure of these banks was 
owing, it certainly is very questionable whether to avoid a loss 
so slight as this, it would be desirable to give up the advantages 
of having small banks conveniently situated in different parts of 
the country. 

Whatever may be the cause of the successful operation of the 
Massachusetts banks during the last ten years, whether it is the 
state legislation, greater skill in the management of the institu- 
tions, or the operations of the banks in Boston, or from all 
these causes combined, the fact is certain that the public has 
suffered but very slightly from their mismanagement. And there 
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seems to be every reason to suppose that the same causes which 
have produced these results will continue to operate. These ten 
years, it should be remembered, include a period of very great 
embarrassment and distress in the commercial and manufactur- 
ing interests. Yet all our banks continued firm during that pe- 
riod. 

The present tax on banks is high. And although we are not 
prepared to agree with the writer of the pamphlet, either as to 
the limit of circulation, or the rate of tax proposed by him, yet 
we coincide with him in the opinion that the tax ought to be 
laid on the circulation. It might be worth while for the legisla- 
ture to consider whether the tax might not be in the form of a 
percentage on the actual circulation of every bank, calling the 
circulation, the greatest amount of its notes out at any one time 
during the year preceding the date of its return. We doubt, 
however, whether the legislature of the state will consent to any 
measure which will directly diminish the amount of the tax on 
banks, or which will increase the tax on the country banks, and 
diminish it on the banks in the seaports. 

The provisions which we have mentioned, in the Massachu- 
setts laws, for securing the payment of a specie capital into 
every bank, for limiting the amount of its issues of bills, and of 
debts due from and to the bank by the amount of its capital ; 
the provisions restraining these corporations from trading ; and 
imposing penalties on the refusal to pay their notes on demand 
in specie, and requiring them to make annual returns of their 
situation, which are afterwards to be made public, — appear well 
adapted for their object. The act errs, however, in legislating 
too much, — in attempting to regulate the details of the manage- 
ment of banks in unimportant particulars, which have no ten- 
dency to secure the safety of the stockholders or of the public. 

The second section of the act contains a provision, ‘ That 
every bank incorporated by the authority aforesaid, shall be a 
corporation by the name of the President, Directors, and Com- 
pany of the Bank, (the blank to be filled as the case 
may require.)’ This is a specimen of that minute legislation 
about trifles to which we have alluded. We cannot see why 
the stockholders of a bank should not be permitted to regulate 
the name of their corporation, as much as a man is to give names 
to his children. ‘This provision strikes us as being the same sort 
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of officious interference by the legislature, as it would be to enact, 

‘that the first born legitimate son of every person within this 

commonwealth, shall be called John, the second, Peter, &c. 

and the first born daughter shall be called Mary,’ &c. &c. 

But the form of name which the legislature has chosen to 

impose upon banks, is very inconvenient. ‘The bank, as a cor- 

poration, is an individual, but its name, the president, directors, 

and company, is plural. This inconsistency between the indi- 
viduality of the corporation and the plurality of its name occa- 
sions great inconvenience and awkwardness, not only in legal 
instruments and suits to which banks are parties, but also in all 
cases in writing or speaking of particular banks, in which any 
formality or precision is required. ‘This inconvenience is so 
great, that even in giving a certificate of stock, the true name of 
the bank is scarcely ever used, these instruments usually certify 
that A. B. is the holder of a certain number of ‘shares in the 
American Bank,’ or the ‘Atlantic Bank’, as the case may be. 
Now if these certificates were correct, they would run, that A. 
B. is the holder of so many ‘shares in the President, Directors, 
and Company of the American Bank,’ or ‘ the corporation called 
the President, Directors, and Company of the American Bank.’ 
The exact legal name is particularly requisite in a certificate. It 
is true that the certificate has the same legal validity as if the 
whole name of the corporation were given. But there seems 
the same impropriety in omitting part of it im this case, that 
there would be in omitting a person’s christian name in a deed 
to which he was a party, though no doubt the deed would be 
valid. ‘The truth is that the legal name of every bank is so 
intolerable, that it is scarcely ever used except upon notes. ‘The 
form of certificate of the State Bank, which was probably pre- 
pared with great care to avoid the impropriety of omitting the 
name of the corporation, commences as follows: ‘In behalf of 
the President, Directors, and Company of the State Bank, I 
certify that A. B. is holder of dollars, being the full 
amount of shares in the capital stock of the State Bank 
aforesaid.’ This certificate is signed by the president. Besides, 
there is an apparent ambiguity in the common form of promises 
as now made by banks. All their notes run, the president, 
directors, and company of the bank promise to pay. One 
would at first suppose, from this form, that the president, direc- 
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tors, and company were partners, promising personally, while in 
truth the promise is the promise only of the corporation. ‘This 
may be thought to be dwelling too much upon a trifle, but if the 
legislature of Massachusetts have thought the subject of sufficient 
importance to legislate upon, it surely is worthy a passing re- 
mark in our journal. How the inconvenient form of name now 
in use among our banks, became such a favorite, we know not, 
but it seems as hard to deprive them of the privilege of adopting 
another, if they wish to do it, as it would be to enact that no person 
named Zerubbabel or Jehosaphat should ever change his name. 

The seventh section provides that ‘ no person shall be a di- 
rector in two banks at one and the same time;’ and that ‘no 
bank shall have less than five, nor more than twelve directors, 
to be determined by their by-laws.’ This is another specimen 
of the same minute and needless regulation, and many others in 
the act might be pointed out. What possible injury could ac- 
crue to the public from a person’s being a director in two banks 
at the same time we are at a loss to imagine. It would not 
often happen that any person would have an opportunity of act- 
ing as director in two banks at once. Yet if the stockholders 
in two banks should think fit to offer the office to the same indi- 
vidual, and he should accept it, what dangerous consequences 
would follow? Why should the state attempt to regulate the 
number of directors? Are not the stockholders of each bank 
the best judges of what number of men will be necessary to 
serve them in this capacity ? What but an inordinate desire of 
regulation could have led the legislature to interfere upon this 
point? Even admitting that it is proper to prevent banks from 
being managed by a very small number of directors, there seems 
no reason for limiting the number to twelve. It may not be 
important now for any bank to have more than twelve directors. 
Yet circumstances may arise which would render a greater 
number desirable. There seems no more reason for regulating 
the number of directors to a bank, than there is for limiting the 
number of servants which a gentleman may keep, the number 
of hands which a farmer may employ on his farm, or the num- 
ber of journeymen and apprentices which a mechanic may have. 

The eighth section provides that ‘the number of votes to which 
each stockholder shall be entitled, shall be according to the 
number of shares he shall hold, in the following proportion, that 
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is to say, for one share, one vote, and every two shares above 
one shall give a right to one vote more, provided no one mem- 
ber shall have more than ten votes.’ This provision was pro- 
bably introduced in order to prevent a combination among a few 
large stockholders. It is easy, for instance, to see if four persons 
own a quarter part of the whole stock in a bank, and the re- 
maining three quarters are owned by one hundred persons, the 
dies of votes being in proportion to their shares, that the 
four stockholders, by combining together, could ‘almost always 
obtain a preponderating influence in the bank, by outvoting any 
number of the one hundred who would be likely to attend any 
meeting. It would be almost impossible, without very extraor- 
dinary exertions, to get together twenty-five of the one hundred 
stockholders. Considering these circumstances, it is, perhaps, 
not unreasonable that some limitation should be made to the 
right of having votes in proportion to the number of shares. 
But at the same time it must be admitted that there are dangers 
on the other side. Under the present regulation, a number of 
owners, each of a moderate number of shares, can, by combin- 
ing together, outvote a few owners of a much larger number of 
shares. ‘Thus ten stockholders, each owning nineteen shares, 
can outvote nine stockholders who hold a hundred shares each. 
That is, the proprietors of one hundred and ninety shares have 
more weight than the proprietors of nine hundred. The incon- 
veniences which may arise under the present rule, from the 
combination of small stockholders together, appear to us as 
serious as those which it was intended to remove, which might 
arise from the combination of large stockholders. 

Even upon those who hold large amounts of stock in banks, 
the present rule operates unequally. Thus any stockholder, 
holding a large number of shares, may, by transferring them in 
small lots to a number of persons from ‘whom he can obtain 
proxies, carry a much larger number of votes, than one who, 
with an equal number of shares, does not resort to this expedient. 
We do not know that in practice the rule has produced any 
great inconvenience, though it is well known that persons who 
own shares in a bank which they have pledged in lots to several 
persons, have often by this means obtained a much larger num- 
ber of votes than they could command had the shares remained 
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in their own names. It would certainly be better that every 
bank should regulate this subject by its own by-laws. 

The twelfih section of the same law provides ‘that in case of 
any loss or deficiency of the capital stock in any bank aforesaid, 
which shall arise from the official mismanagement of the direct- 
ors, the persons who are stockholders at the time of such mis- 
management, shall, in their private and individual capacities, 
be respectively liable to pay the same ; provided, however, that 
in no case shall any one stockholder be liable to pay a sum 
exceeding the amount of the stock actually then held by him.’ 

The objection to this provision is not so much to what perhaps 
was the intention of the person who drafted it, as to the insuffi- 
ciency of the provision to effect that intention. The stock- 
holders are declared to be liable, in their personal and individ- 
ual capacities, in case of loss by the mismanagement of the 
directors. It is clear that if the bank possesses a sufficiency of 
means, after the loss, to pay its debts, there is no necessity for 
any personal liability. But to whom and how are the stockhold- 
ers to be liable? Are they to be liable to the bank as a corpo- 
ration, so that it may be supplied with means to pay its debts ; 
or is each stockholder to be liable to every creditor of the bank ? 
Is the action to be brought, scire facias, debt, or a bill in equity ? 
Is a judgment against the bank, with a nulla bona returned on 
an execution against it, a necessary preliminary to a suit against 
a stockholder? Or may the property or person of a stockholder 
be seized without ceremony on a writ or execution against the 
bank? These are serious questions, and the law ought not to 
have left the answers to them to be found out, as they only can 
be, by expensive litigation. 

There is besides another difficulty which must occur in car- 
rying the provisions of this section into operation. ‘The liability 
for any loss or deficiency of capital stock, arising from the 
official mismanagement of the directors, extends to the stock- 
holders at the time of the mismanagement. The statute seems 
to suppose the mismanagement is a single act referrible to a 
particular point of time, while in fact it will be found that the 
mismanagement is a series of acts extending through months or 
years. During the course of this time many of the stockhold- 
ers may and probably will be changed. Which of them are 
to be liable? Still farther, the expression, ‘ official mismanage- 
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ment,’ is very vague. Does it mean only infractions of the 
laws regulating banks? Does it extend to any fraudulent acts? 
or even to any want of skill or prudence in managing the affairs 
of the bank? And, after all, how will it be possible to decide 
in case of the insolvency of a bank whether the whole loss arose 
from the oflicial mismanagement of the directors? Yet it is 
only when the mismanagement is the cause of the loss that the 
personal responsibility arises. 

The next section provides, ‘that the holders of stock in 
any banking corporation aforesaid, in this Commonwealth, when 
its charter shall expire, shall be chargeable in their private 
and individual capacities, and shall be holden for the pay- 
ment and redemption of all bills which may have been issued 
by said corporation, remaining unpaid, in proportion to the stock 
they may respectively hold.’ The same objection applies to 
this as to the preceding section, that it does not point out any 
remedy for creditors of the bank. It gives them a right, but 
does not show them any means by which they may vindicate it. 
The provision would, in practice, prove exceedingly inconven- 
ient and unsatisfactory, whatever mode might be adopted for 
carrying it into execution. As each stockholder is only made 
liable for a ratable part of every debt, in order to recover the 
whole of any debt every stockholder must be resorted to. The 
idea of having to make a claim against several hundred defend- 
ants, whether in one or many suits, to collect a debt, would be 
enough to appal the stoutest lawyer. Out of this number it 
would generally happen that some resided at a distance, and 
others in foreign countries, that some were insolvent and unable, 
and others litigious and unwilling to pay their respective quotas. 
A part of every debt must be certainly lost. 

Another defect in the provision we are discussing, is that it only 
makes such persons liable as are stockholders when the charter 
of the bank expires. It is evident that in order to make the 
provision of any practical efficacy, other stockholders should be 
included, for nothing would be easier than for stockholders to 
divide the property of a bank among themselves before the ex- 
piration of the charter, and then transfer their shares to irre- 
sponsible persons. 

The remedy given by this section would, we believe, in prac- 
tice, be found almost illusory. Indeed it is but too evident that 
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this section and the preceding are rather assertions of general 
principles in relation to banks, than an application of those 
principles to practice. General provisions of this kind bear 
about the same relation to specific regulations, that a treatise 
upon steam bears to an actual steam engine. However true 
and correct the treatise may be in theory, it has no working 
power in it. 

The same law provides that ‘no bank shall issue any 
note, bill, or check, draft, facility, or certificate, payable at a 
future day or bearing interest.’ Then follows a clause to re- 
strain banks from taking more than six per cent. interest on any 
note, draft, or security, with a proviso that in discounting drafts 
or inland bills, they may charge the rate of exchange in addi- 
tion to the interest. After this are clauses to restrain banks 
from issuing bills, notes, checks, or drafts, payable in any other 
manner than in specie at the place where the bank is established, 
by making them liable to pay such bills, &c. on demand 
without any previous demand at the place where they are made 
payable. ‘Then comes a proviso, ‘ that nothing herein contain- 
ed shall extend to any check or draft drawn by the president 
or cashier of any bank within this Commonwealth, or any other 
bank, either within or without this Commonwealth, for any sum 
exceeding one hundred dollars: but all such checks or drafts 
shall first be presented for payment at the bank on which the 
same shall be drawn, and in default of payment, the holder 
shall be entitled to recover against the bank which issued the 
same, the amount of such check or draft,’ with two per cent. 
per month additional damages, beyond the usual damages, after 
a refusal of the bank issuing it, to pay it. 

Before considering the supposed advantages of the prohibi- 
tion, at the beginning of the section, against issuing paper 
payable at a future day or bearing interest, we cannot refrain 
from remarking that the last proviso that we have quoted 
seems calculated to render the prohibition itself nearly nugatory. 
For whether the proviso was intended to apply directly to the 
prohibition against issuing drafts payable at a future day, or only 
to the clauses immediately preceding the proviso ; still the proviso 
distinctly recognises the validity of all drafts over a hundred 
dollars drawn by one bank on another, whether bearing interest 
or payable ata future day or not. And nothing could be easier 
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than for any two banks to agree to honor one another’s drafts, 
payable at a fixed time, to a certain amount, and thus enable 
each other to elude the prohibition. For it is obvious that a 
draft of this kind, both to the bank issuing it and to the holder, 
will answer all the purposes of a note, draft, facility, or certifi- 
vate, payable at a future day or bearing interest. 

The prohibition of which we are speaking originated in an 
impression which the legislature had that some of the banks 
had, by means of issuing their notes payable at a future day, 
obtained more than legal interest for their money. It had been, 
for some years previous to the passage of this act, a practice in 
some of the banks to borrow money at a low rate of interest, 
and give notes for it payable in six months, a year, or even a 
more distant period. ‘This was evidently convenient to persons 
who had money to lend, and who, for any reason, did not choose 
to lend it on individual security. It was a safe mode of invest- 
ing money for those who had not the opportunity or the ability 
to judge of the credit of individuals. At a time shortly before 
the passage of this act, when money was very scarce, and the 
banks were obliged to curtail their loans, it was supposed that 
some of the banks, instead of lending cash to their customers, 
had lent their own notes, payable at a future day, at four or four 
and a half per cent. interest, receiving from their customers, in 
payment, notes at six per cent. The customers who received 
these bank notes on interest, were then obliged to get them 
cashed as they could. It was supposed by the legislature that 
arrangements of this kind were more beneficial to a bank than 
a simple loan of money at six per cent. The legislature, there- 
fore, concluded that the laws against usury were evaded, and in 
order to put a stop to the evasion enacted the provision now 
under consideration. 

We cannot but think that the measure adopted by the legisla- 
ture was narrow and short-sighted. The supposed evil to be 
remedied was the banks obtaining more than six per cent. for 
their money. But the banks do not regulate the rate of inter- 
est. It depends upon circumstances over which they have very 
little control. ‘The issuing, by the banks, of these notes bear- 
ing interest during a great scarcity of money, had a tendency to 
reduce the rate of interest, and to relieve the pressure upon the 
public. ‘This it did in two ways. _ First, the bank notes, bearing 
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interest, served in some measure the purposes of a circulating 
medium ; and secondly, many persons readily advanced money 
upon these securities, who were reluctant to do so upon the 
notes of individuals. ‘The customer, therefore, who received 
these notes from the bank, was, by their means, enabled to 
obtain cash on better terms than if he had dealt directly with 
individuals, offering only the security which he gave the bank. 
When the banks had no money to lend, they assisted their cus- 
tomers by issuing the notes payable at a future day on interest. 
To check this mode of giving assistance, will, whenever any 
new scarcity of money occurs, increase the public distress. 
The whole profit gained by the bank by issuing these notes on 
interest, in the manner we have described, was merely the dif- 
ference between the interest on the note received by the cus- 
tomer, and that on the note which the bank received from him, 
supposing, as was usual, the notes to be for the same time. 
This profit was not generally more than one or one and a half 
per cent. Suppose, for instance, the note taken of the cus- 
tomer was at six months, the interest upon it at six per cent. 
per annum would be three per cent. Suppose the bank note to 
be at four and a half per cent. interest per annum, the interest 
for six months would be two and a quarter per cent. ; if at five 
per cent. two and a half. ‘The profit of the bank by the oper- 
ation would be in the one case three quarters, in the other one 
half per cent. If the notes were at twelve months, the profit 
would be double. The profit of the bank in these cases 
was no more than a fair compensation for trouble and the risk 
of the failure of the parties to the note. It seems doubtful 
whether these transactions were usurious, for the bank did not 
lend or pretend to lend money. All that the bank lent was its 
credit. If the bank notes given had been at the same rate of 
interest as the paper received, the bank would have made no 
profit at all by the transaction, and would have run the risk of 
the failure of the parties to the note, without a possibility of 
compensation. 

But supposing the issuing of interest notes, under the cireum- 
stances stated, was an evil requiring a remedy, the remedy 
ought to have been directed solely to the evil, and not have 


overwhelmed, by one sweeping clause, many other negotiations 
not only innocent, but beneficial to the public. A skilful sur- 
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geon would not amputate a limb in order to remove a wart. 
By the clause, under consideration, every bank appears to be 
prohibited from giving any written security for a debt which 
it may owe, payable at a future day, (except a draft upon 
another bank, under the proviso.) It is true that a bank may 
now borrow money to be repaid at a future day, or agree 
to pay any of its debts at a future day, but it can, under this 
statute, if we do not misunderstand it, give no written promise 
to this effect. The inconvenience to which banks and persons 
who wish to lend them money are exposed by this clause, is ob- 
vious. We know that the banks, since this provision went into 
operation, have continued to borrow money and agreed to repay 
it with a low interest at certain times. But they have been 
debarred from giving their notes, often the most convenient evi- 
dence of the transaction, both to the bank and the lender. 

We know not whether the inconvenience which the clause 
under consideration has occasioned to banks, has been great or 
small. We object to it upon principle, as throwing a needless 
embarrassment in the way of business, and tending, whenever 
there is a scarcity of money, to increase the pressure upon the 
community. It is no answer to this argument to say that the 
banks thrive notwithstanding this provision. If the banks alone 
were concerned the reply would be perhaps satisfactory, but it 
is the public, the lenders and the borrowers of money who have 
reason to complain of the law, and have a right to call on the 
legislature for redress. 

The Massachusetts law also enacts, ‘that no bill or note of 
the denomination of one hundred dollars or less, shall be 
issued by any bank, unless the same shall be impressed from 
Perkins’s stereotype plate: Provided, that no greater sum than 
one cent shall be charged for each bill impressed from the class 
of plates on which is the fine writing, nor more than two cents 
for bills of either of the other classes ; but the legislature may, 
at any time hereafter, authorize and require the use of any other 
plates.’ 

Without meaning to question the excellence of Perkins’s ste- 
reotype plate, we have some doubts as to the policy of this pro- 
vision. ‘T’o secure the public against the circulation of counter- 
feit bank notes, is an object of great importance. ‘The means 
by which this end is to be effected, seem to us very different 
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from those proposed by the legislature. It is the interest of the 
banks, no less than of the public, that their notes should be so 
made as to prevent, as far as possible, the successful counterfeit- 
ing of them. Persons interested in banks usually understand 
this, and exert themselves to have the engraving on their notes 
of a kind which shall render imitation difficult. The number 
of bank notes used in the country is so great, that it is a great 
object to devise new means for rendering them more difficult to 
counterfeit. Great exertions have been made by different 
artists to effect this object. ‘To render it imperative upon all 
the banks to engrave their notes from a particular plate, tends to 
put an end to all competition, and of course to future improve- 
ments in the engraving of notes. And not only so, but the 
using one plate in all bills in the state, makes its counterfeiting a 
more important object with ill disposed persons, for the coun- 
terfeiting one plate will serve for all the banks in the state. The 
legislature should aim to encourage improvements in bank note 
engraving, not to discourage them by a monopoly. 

Another effect of the provision in question is to make the 
banks pay a high price for printing their notes ; for the proprie- 
tor of the Perkins plate, having a perfect monopoly, can of 
course always charge the highest price mentioned in the act, 
even should it be more than double or triple the common price 
of such printing. 

If it is proper that the state government should regulate the 
printing of bank notes, it would seem to be sufficient to require 
every bank to have the plates which it proposes to use, approved 
by some officer of the government, as the Secretary of State. 

The legislation on banking is one of serious importance in the 
United States at the present time; for now is the time to fix 
our currency in its present sound and healthy character, and to 
prevent forever the recurrence to stop laws, tender laws, and 
unredeemable paper money. We should pass all reasonable 
limits, if we should attempt to consider all the various statutes 
of the several states in regard to banking. We have already 
noticed some of the leading provisions in these laws, particularly 
those in the statutes of Massachusetts and New York, which 
we believe, are the most important acts recently passed upon 
the subject. 
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ART. VII.—RULES OF EVIDENCE. 
NO. Il. 


Incompetency of Witnesses from Infamy of Character. 
‘THERE are many offences which our law considers such blem- 
ishes on the moral character, as to incapacitate from giving evi- 
dence in courts of justice ; as treason and every species of the 
crimen falsi, such as forgery, perjury, subornation of perjury, &c. 
and other offences of the same kind, which involve the charge 
of falsehood, and affect the administration of justice.’ Individ- 
uals convicted of those crimes, upon whom judgment has been 
passed, are said to be incompetent from infamy of character, 
and are not even heard.’ 

The evils of this rule may be enumerated in a few words. 
To the extent of its operation, it licenses the commission of any 
and all crimes in the presence of, and upon persons thus con- 
victed, (none but convicts being present) and completely annihi- 
lates all rights of person or property, where those rights can only 
be established through the medium of this sort of evidence. The 
benefits of a contrary rule would, of course, be the prevention of 
those evils. 

The object of courts being to ascertain the truth, and the only 
evil to be guarded against being wrong decision, it is perfectly 
immaterial, what, or how infamous the witness may be, provided, 
when called on the stand, he speaks the truth. ‘This being the 
only object of the introduction of any witness, it follows, that if 
a person convicted of theft be equally likely with any other 
individual not so convicted, to state the truth, he answers equally 
well the purpose of his introduction, and should be heard. In- 
famy of character, no more than deformity of body, affords a 
valid reason for rejecting testimony which is probably true. 
However desirable it might be that none but witnesses of high 
moral character should ever be introduced, it would undoubtedly 
be still more desirable, that no occasion should arise for 
the introduction even of such testimony ; that is, that litigation 
should cease. But as this is utterly hopeless, and as it is impos- 
sible to foresee every dispute which may arise, and to pre-ap- 


1 1 Phil. Ev. 24. 
VOL. V.—NO. IX. 13 
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point the testimony, and, as there are frequently no witnesses 
of a contested transaction but those whose characters are thus 
tainted with infamy, the question occurs whether the ends of 
justice would be better served by the introduction of such testi- 
mony, however dangerous it may be, than by its rejection. If 
other testimony be attainable, this will never be introduced. It 
might as reasonably be supposed, that a party would prefer the 
interests of his opponent to his own, as that he would introduce 
secondary, when the best evidence was within his reach—a 
man of less, when one of more credit, might be obtained. ‘The 
question, therefore, is, whether, when as full evidence as by 
possibility might exist, cannot be obtained, we shall reject that 
which actually is within our power; whether the light of the sun 
being unattainable, total darkness should be preferred to the dim 
and uncertain light of the twinkling stars. 

In discussing every question of exclusion, the argument for 
general admission is so cogent, that the burden of proof un- 
doubtedly lies on the objecting party to support his position ; to 
show a preponderance of evil resulting from the admission of 
the evidence, which he would reject. 

The strongest objections which can be urged against the 
admission of a witness convicted of crime, are, a presumed * want 
of truth inferred from the moral turpitude displayed in the com- 
mission of previous crimes, and the inefliciency of moral restraints 
in such witness, and the probability that, if he should testify un- 
truly, the judge of the facts will, from some cause, place undue 
reliance on this evidence ; for if the witness testify truly, or if no 
more than proper credit be given to his statements, the rights of 
the parties or the interests of the community will not suffer. In 
other words, the advocates of exclusion say that there is prepon- 
derant probability that the witness will perjure himself, and that 
his perjuries will be credited. 

To justify this result, it is inferred, from the commission of 
one crime, that the individual will commit perjury. It is unde- 
niably correct, that the fact of a witness’s having once violated 
the laws of morality, is a good reason why less reliance should 
be placed on his statements, than on those of an individual of 


1 «Tt cannot reasonably be expected that such a person would regard the 
obligation of an oath. By the turpitude of his conduct he has shown that he 
is regardless of all laws, human and divine.’ 1 Starkie, 82. 
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unimpeachable reputation. It is a well known rule of the law, 
that every man is to be presumed innocent till his guilt is estab- 
lished by satisfactory proof. But this rule reverses that statutory 
maxim ; it excludes not for actual, but presumed want of truth, 
and on account of supposed prospective guilt. The convict 
may and can speak the truth. Because a man has committed 
theft, it by no means follows that he will commit perjury. Be- 
cause he has violated one law, it is by no means sure that he 
has or that he will violate any or all the laws in the statute book. 
Does the father never again question a child who has once told 
an untruth? After having once felt the punishment of the law for 
its violation, it by no means follows, that, from some peculiar obli- 
quity of taste, he will again court its punishment. Take the 
case of perjury ; and let the inference be, that, because he has 
once perjured himself, he will do the same the next time an 
opportunity occurs. Who does not perceive such an inference 
rash and unfounded? Were an individual on trial for theft, 
what magistrate would consider the record of past, conclusive 
proof of the subsequent supposed theft, in the absence of all 
other evidence? But this rule of exclusion conclusively infers 
perjury from some precedent delinquency, and it allows no evi- 
dence to disprove this inference. ‘The case in which the per- 
jury was committed, was one in which the balance of conflicting 
motives induced him to commit the crime ; but it furnishes no 
certainty in a case differently situated. Indeed, unless the 
present penal code be deplorably inefficacious, even in a case 
perfectly similar, the probability is, that having once experienced 
the penalties of the law, he will not again provoke them. The 
commission of other crimes affords still less proof of this species 
of guilt. 

In all cases, where there is no sinister interest, no motive to 
seduce from truth, the worst equally with the best man, is en- 
titled to credence, unless it be considered sound reasoning to 
suppose an effect without a cause. The convict is of the same 
common nature, actuated by the same desires, incited by the 
same hopes, and deterred by the same fears, which influence 
the actions of others. ‘The commission of any given crime 
shows that under a certain combination of circumstances, he 
had not sufficient firmness to resist temptation, and affords a 
ground to believe that where his own interests are in issue (and 





104 Incompetensy of Witnesses from Infamy. [ Jan. 


in no other case) that he would more readily than another yield 
to temptation ; that preventives to crime have less weight with 
him than with others — but not that they have no weight. It is 
a stain on his character, for which a deduction should be made 
from the credit otherwise to be given to his evidence, and of the 
force of which the jury can judge as well as of any other dis- 
crediting circumstances. 

So stands the argument as to the probability of the truth of 
his statements. If, then, his evidence being necessary, it be 
rejected, certain evil, inevitable misdecision is the result ; while, 
if admitted, the worst that happens is what is sure in the event 
of exclusion: that is, certain, is preferred to doubtful and con- 
tingent evil. 

If then the witness, whether his testimony be true or false, is 
admitted, still, unless wndue reliance be placed on his testimony, 
no evil ensues. The position that there will be this error, 
assumes for its basis, either imbecility or dishonesty on the part 
of the judge of fact, and operates on/y as an argument why there 
should be a change of judges. ‘The evil, remember, is undue 
reliance on this suspicious testimony. ‘The judge, who can in 
other cases weigh and compare testimony, can equally well do 
the same in this. A witness comes forward, having, at some 
previous time, been convicted of perjury. He comes with the 
mark on his forehead. The jury, (if the trial be by jury) are 
cautioned by counsel and judge, and the proof of his recorded 
infamy. Would every word he uttered be received implicitly 
as truth? Would the danger be that, thus forearmed and fore- 
warned, he alone would be too dangerous to be heard ?—=so 
dangerous that he must be excluded? Would not the danger 
rather be, that his evidence, being true, would be disbelieved, 
than that being untrue, it would be credited? Is there such 
magic in falsehood? The judge says, this is suspicious, dan- 
gerous evidence, too doubtful to affect the rights of parties ; and 
yet, knowing its doubtfulness, the suspicion adhering to it, for 
fear he shall believe, dare not trust himself to hear it. ‘ Strike, 
but hear.’ To judge, hear. Would he not be better prepared 
to judge of the truth of his testimony after its delivery, than 
before? ‘The evidence, when disbelieved, is the same as if not 
heard. When believed, the legislator, who establishes such a 
law, assumes, on his part, that he is a better judge of the truth 
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of the statements of an individual of whom he is totally ignorant, 
than the tribunal which sees his manner, hears and compares his 
testimony with the other evidence adduced, and after this com- 
parison, still believes. 

But to this as to every other rule of law exceptions exist — 
exceptions, which, if correct, show the impropriety of the general 
rule, and which, if incorrect, should be repealed. Accomplices are 
every day admitted, and yet the anticipated evils do not occur. 
In this case proof of present depravity, the fact alone worthy of 
regard, (for past is adduced only to prove present depravity) is 
more clear and decisive than in any other case. Persons for- 
merly convicted may have changed their character, or the con- 
viction may have been erroneous ; but in this case the guilt is 
recent and the proof conclusive. So far, therefore, as present 
depravity is regarded, the accomplice is less admissible than the 
convict. Policy’ and necessity are the reasons given for the 
admission of this testimony, as otherwise the greatest crimes 
might escape unpunished. But if guilt be a ground of exclu- 
sion, and if the testimony of persons of such character is too 
doubtful and suspicious to be introduced in civil cases, much 
more should policy and necessity reject such evidence in crimi- 
nal cases, when reputation and even life itself are at hazard. 
Infamy or interest either excludes testimony, says the judge, 
and as proof of this truth, up steps on the stand the accomplice 
confessing his guilt—the traitorous accomplice, who swears 
‘under an implied promise of pardon ;’? who ‘has an equitable 
title to recommendation for the king’s mercy,’ and who to the 
unlearned in the law would seem excluded on the double ground 
of infamy and interest. The taint on the character, the moral 
guilt of the individual, the doubt and suspicion attached to the 
statements of him, who is condemned out of his own mouth, 
are equally great as if the guilt were proved by the production 
of arecord. If there be danger from the thief, whose recorded 
guilt is adduced against him, it is none the less because he vol- 
untarily admits his guilt. The law, in a spirit of mercy, says, 
that it is better ten guilty men should escape than one innocent 
man suffer. How important, then, would seem the rejection of 
this testimony to the exclusionist? But in fact if any judgment 


' Policy and necessity, says Phillips: Policy, and perhaps necessity, says 
Starkie. 2 Starkie, 19; 1 Phil. Ev. 31. 
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can be formed from the experience of centuries, no evil results 
from this rule, or if occasional evil, it is more than balanced by 
its benefits. 

There is still another exception. The convict, if a party to 
a suit, may make an affidavit in his own defence, but not as 
complainant. Here under the very worst mode of testifying, 
when the evidence is given unquestioned, uninterrogated, his 
interests being involved, the convict is allowed to give his evi- 
dence under the additional disability of interest — as if any con- 
ceivable danger attached to such testimony, were not more than 
double under these circumstances. Yet his affidavit is ad- 
mitted ; and why? Because ‘otherwise he would be without 
remedy ;”* — a good reason undoubtedly, indeed the only reason, 
why testimony is ever given; but equally applicable to the case, 
when, without such testimony, others ‘ would be without rem- 
edy,’ in which case the evidence would be given under infinitely 
less objectionable circumstances. 

The witness, too, whose character for want of truth is noto- 
rious, is admitted, and this want of truth is urged as an argu- 
ment against his credibility. In this case a witness with a 
proved want of truth, is admitted, while in the exclusion of the 
convicted, a supposed want of truth excludes. 

But this exclusion is said to be a part of the punishment 
attached to the offence. As a punishment on the guilty this is 
nugatory — as if an individual, when other motives would not 
restrain, would be influenced by the fear of not being permitted 
to give testimony when the rights of others were concerned. 
The real punishment falls not on the guilty, but on the innocent, 
on him whose misfortune it is to need such testimony, and whose 
rights are impaired by its rejection. 

Objectionable as is the rule, the modes of ‘ restoring compe- 
tency,’ the sovereign remedies by which all danger is removed, 
and the mouth of the witness opened, can scarcely be mentioned 
without a smile. ‘To pass by the sham process of ‘ confessing 
errors in the record,’ or the mystic virtues of burning in the 
hand, as modes of expelling mendacity, a remark or too may 
be made with regard to the case of pardons, whether by statute 
or under the great seal, the ‘ most effectual modes of restoring 
competency,’ * and which are the only modes in vogue with us. 


' 2 Starkie Ey. 723. 2 1 Phil. Ev. 29. 
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The others, though possessing no ordinary virtue, have been little 
tried here. It would hardly be supposed that a witness would 
be more trustworthy the moment before, than the moment after 
pardon: and indeed it seems (1 Phillips’s Ev. 29) that some 
have thought ‘that a pardon could only remove the incompe- 
tency and not the blemish.’ But such absurd notions have given 
place to more reasonable ideas ; it being now clear that a par- 
don, whether under the great seal, or by act of parliament, 
‘makes the witness a new creature, and gives him a new capa- 
city.’ If such be the virtues of the great seal, or of parchment, 
(and if such are not the effects, it will be difficult to tell what 
they are) it seems unfortunate that they are not oftener tried to 
the utter removal of all falsehood. However, as a sure, though 
a quack remedy to an imaginary disease, it is not without its use.’ 

In the preceding remarks, the case of the accomplice was 
considered an exception to the rule ; although one in reality, yet 
technically considered it is not, as neither the crime, nor the 
punishment, nor the conviction, but the ‘ judgment alone, creates 
the disability ;’ but even then, only in the state where the judg- 
ment was passed. ‘To most it would seem that guilt (when 
proved) should render infamous; that if there be danger arising 
from the evidence sufficient to warrant its rejection, the rule 
should be coextensive and commensurate with the danger ; 
while the criminality or the infamy arising from this criminality, 
be proved by the admissions of the party or by record, whether 
the deed be committed within the jurisdiction of one state or 
another.’ One thing is clear, namely, that the rule or the ex- 
ceptions should be abolished. 


' But even this remedy is not, wholly free from evil. A pardon is fre- 
quently granted to a criminal; his punishment remitted, to procure his evi- 
dence against some other. His punishment was right or wrong. If wrong, 
he should on other grounds have been pardoned. If right, he escapes 
deserved punishment, that thus a chance may be had to punish some worse 
criminal. A certain evil done; the remission of deserved punishment, that 
good may come, and that good uncertain. It would obviously be better that 
neither should escape. The witness would be just as likely to tell the truth 
without, as with a pardon. The pardon, except as far as by rendering the 
witness a new creature, it alters his character in some miraculous manner, 
is, in respect to his credibility, mere mummery. 

? In the case Com. v. Green, 17 Mass. 517, it is decided, that a conviction 


in another state does not render the witness incompetent. In Maryland the 
decisions are the other way. 
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WENDELL’S REPORTS of Cases in the Supreme Court and Court for 
the Trial of Impeachments and Correction of Errors in the State of New 
York. The principal cases in Vols. If. If1. and IV. 


ABANDONMENT. See Insurance, 24 — 29, 34. 

ABATEMENT. 

1. Where an issue of fact on a plea in abatement is found against 
the defendant, the judgment is final, and not a respondeas ous- 
ter. Height v. Holley, 3 Wend. 25s. 

2. The pendency of two suits for the same cause of action cannot 
be pleaded in abatement of each other, unless commenced at the 
same time. Jb. 

ACCESSARY. See Merper. 

ACCORD AND SATISFACTION. 

The acceptance in full satisfaction by a creditor of the note of a 
third person for the whole amount due on a previous note given 
by his debtor, is an extinguishment of the original consideration ; 
and such acceptance may be plead in bar to a recovery on the 
original note. Booth v. Smith, 3 Wend. 66. 

ACTION. 

1. An action will not lie against an officer of the army, on his 
promise to pay a reward offered for the apprehending a deserter, 
he acting in his official capacity, and as an agent of the govern- 
ment. Belknap v. Reinhart, 2 Wend. 375. 

2. Where a feme covert has a separate estate vested in a trustee, 
and services are rendered on the estate, and credit for such serv- 
ices is given to her, the husband is not liable to an action for 
such services. Stammers v. Macomb, 2 Wend. 454. 

3. On a promise to take the assignment of a judgment when ob- 
tained, and pay the amount thereof, an action will not lie until 
after a tender of such assignment. Payne v. Lansing, 2 Wend. 


525. 


4. The rendition of the judgment alone in such case gives no 
cause of action ; and where the defect appears in the declaration, 
it may be taken advantage of by general demurrer. 10. 
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5. 


~ 


An action for a false return will not lie against a sheriff for re- 
turning an execution nulla bona, where the property of a firm is 
levied on by virtue of an execution against one of its members, 
and previous to a sale, an execution against the firm comes to the 
hands of the sheriff, under which the property levied on by virtue 
of the first execution is sold and exhausted. Dunham v. Mur- 
dock, 2 Wend. 553. 

A parol enlargement of the time set in a sealed instrument for 
the performance of covenants is good ; but where there is such 
enlargement of a condition precedent, the party loses his remedy 
upon the covenant itself, and must seek it upon the agreement 
enlarging the time of performance. Langworthy v. Smith, 2 
Wend. 57. 

Debt and not assumpsit is the proper form of action for the re- 
covery of money from a stake holder of a bet on a trotting match. 
Mc Keon vy. Caherty, 3 Wend. 494. 

The action may be maintained, although the plaintiff in fact 
acted as the agent of others in making the bet. J. 

The proceeds of real estate placed by a father under the control 
of a son for the benefit and support of a daughter who is a feme 
covert, cannot be recovered in an action at law in the name of 
the husband and wife ; the remedy is in equity. Duval v. Co- 
venhoven, 4 Wend. 561. 


See Parties ; Common Carrier, 9; Assumpsit, 22, 23; Action 


on THE Case, 16; Insurance, 33; Trover, 2,3; Surery, 2. 


ACTION ON THE CASE. 


-—_ 


An action on the case will lie for the assertion of a falsehood 
with a fraudulent intent as to a present or existing fact, where a 
direct, positive, and material injury results from such assertion. 
Benton v. Pratt, 2 Wend. 385. 
Where a contract would have been fulfilled but for the false 
and fraudulent representation of a third person, an action will 
lie against such person, although the contract could not have 
been enforced by action. Jb. 
The owner of a vessel navigating a river, having it in his power 
to avoid collision with another vessel, and thus avoid an injury, 
refusing or neglecting to exercise the power he possesses, 1s 
guilty of negligence, and liable to respond in an action on the 
case, although the vesse! damaged has the wind, if the owner of 
such latter vessel does all in his power to avoid collision. MHaw- 
kins v. Dutchess and Orange Steam Boat Co. 2 Wend. 452. 
A father, liable to a third person for the expenses of the lying- 
in of a daughter, who has been seduced within the age of 21, 
VOL. V.—NO. IX. 14 
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may maintain an action on the case for seduction, although the 
daughter is a servant de facto of another, and the father has per- 
mitted her to leave his house, and has relinquished all claim to 
her services, and has incurred no actual expense. Clark v. 
Fitch, 2 Wend. 459. 

5. A father may at pleasure revoke such licence, re-call his daugh- 
ter and control her services ; and having such right, the relation 
of master and servant exists. Jb. 

6. Whether a suit, brought under such circumstances, is instituted 
by the direction of the plaintiff, cannot be inquired into on the 
trial of the cause. Jb. 

. Continued attentions to a female for several months, followed 
by an improper intercourse, is evidence sufficient to warrant the 
inference of seduction. Jb. 

8. An action on the case for obstructing the execution of mesne 
process, cannot be maintained, unless the plaintiff aver and 
prove that he had a cause of action against the person whose 
arrest was prevented. Campbell v. Neely, 2 Wend. 559. 

9. The directors of a moneyed institution are responsible, in an 
action on the case, for improperly obtaining and disposing of the 
funds or property of the company. Franklin Fire Ins. Co. v. 
Jenkins, 3 Wend. 130. 

10. They are liable, however, only individually and severally, and 
not jointly as directors, unless the act complained of be done by 
a majority of the board of directors, when by the act of incor- 
poration of the company, a majority only is competent to the 
transaction of the business of the company. Jb. 

11. When a board of directors consists of sixteen, a joint action 
against four of the number for an act done as directors, cannot 
be maintained. Jb. 

12. A general charge in a declaration, that the defendants, as di- 
rectors of an insurance company, loaned the funds of the com- 
pany upon inadequate security, knowing such security to be 
insufficient, without any specification of time, persons, or cir- 
cumstances, is insufficient ; and a demurrer for this cause will be 
sustained. Jb. 

13. The declaration will also be adjudged bad if the grievances 
complained of are alleged to have been committed in part by the 
want of care and attention, and in part by the corrupt and wil- 
ful mismanagement of the defendants. 0. 

14. It seems, that in a declaration, charging directors with having 
squandered the funds of a moneyed institution, it should be aver- 


red of what the funds, credits, and effects of the company con- 
sisted. Jb. 


~] 
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15. Where, in consequence of the want of ordinary care and skill 
in laying the foundations of a house about to be erected, damage 
was sustained by the owner of an adjoining house, and the parties 
thereupon entered into an agreement, by which it was stipulated 
that the work should proceed, that a partition wall should be 
built for the benefit of both parties, and that the damages and 
compensation should be passed upon by arbitrators; which sub- 
mission was revoked previous to an award made, and an action 
for breach of covenant brought by the person who built the 
house to recover a compensation for a portion of thé wall, in which 
action the defendant set off his damages, it was held, that such 
damages were a legitimate subject of consideration in such action 
of covenant, under the agreement between the parties, and hav- 
ing been submitted to and passed upon by a jury, a suit could 
not subsequently be sustained for a recovery of the same dam- 
ages. Skelding v. Whitney, 3 Wend. 154. 

16. Jt seems, that where a defence has been insisted on in a former 
action, submitted to and passed upon by a jury, and not object- 
ed to by the plaintiff in such action, although such defence be 
not the subject of set-off in such action, a party will be precluded 
from subsequently maintaining an action for the subject matter 
thus set off by way of defence. Tb. 

17. The owner of lands adjacent to the shore of a navigable river, 
obtaining from the commissioners of the land office a grant of 
land under water, on which he erects a wharf after filling in the 
same, cannot sustain an action on the case against the agents of 
a company to whom subsequently the legislature give the privi- 
lege of erecting a mole or pier in the river for the purpose of 
constructing a basin for the safety and protection of boats, and 
who erect such mole or pier entirely encompassing the wharf on 
the side of the water, so as to leave no communication between 
it and the river but through a sloop lock at one extremity of the 
basin; although the privileges of such owner of the wharf be 
materially impaired by the construction of such works, the loss 
sustained by him is damnum absque injuria, for which no action 
lies. Lansing v. Smith, 4 Wend. 9. 

is. The grant by the commissioners of the land office conveys only 
the land described in it by metes and bounds, and being in der- 
ogation of the rights of the public, nothing is to be taken in favor 
of it by implication ; on the contrary, if it be considered as giv- 
ing the right to erect a wharf, a reservation to the legislature to 
regulate the use of it and of the waters adjacent will be im- 
plied. Ib. 





— 
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19. The grant to the company to erect the pier, although subse- 
quent to the former grant, is not a violation of the constitution 
of the United States providing that no state shall pass a law 
impairing the obligation of contracts, nor of the constitution of 
New York, declaring that private property shall not be taken 
for public use without just compensation ; the former grant by 
the commissioners of the land office not precluding the legisla- 
ture from making a great public improvement for the benefit of 
commerce. Jb. 

20. Every individual who suffers actual damage, whether direct or 
consequential, from a common nuisance, may maintain an action 
for his own particular injury, although there may be many others 
equally damnified. Jb. 

See Farse [mprisonmenr. 

ADMIRALTY COURTS. See Jupemenr, 1, 2. 

AGENT. See Principan anp AGENT. 

ALIEN. See Esecrmenr, 16. 

AMENDMENT. 

1. A certiorari may be amended, though a term intervenes be- 
tween its teste and return. Assam v. Morris, 2 Wend. 259. 
2. Under the rule allowing an amendment as of course, the plain- 
tiff cannot add words, giving a new and distinct cause of action 
from that originally set forth. Wiley v. Moore, 2 Wend. 259. 

3. Where a verdict is found for an amount exceeding the damages 
claimed in the declaration, the plaintiff will not be permitted to 
amend his declaration by increasing the damages, 
abandons his verdict, pays the defendant’s costs of the trial and 
of resisting the motion, and consents to a newtrial. Dor v. 
Dey, 3 Wend. 356. 

4. Amendments will not be granted to enable a party to set up the 
defence of usury or of the statute of limitations, if he has not 
availed himself of the opportunity to interpose such defence in 
the first instance. Jt seems, however, that where such defences 
are defectively set forth, an amendment will be allowed to give 
the party the benefit of the defence which he intended to present, 
but he will not be permitted to put in a new or additional plea 
or answer, Beach v. Fulton Bank, in error, 3 Wend. 573. 

See Variance, 2. 

ANCIENT DEED. See Evinence, 29, 30, 31, 43. 

ANNUITY. See Execution, 2. 

APPEAL FROM CHANCERY. 

1. The Court of Chancery may direct uponwhat terms and condi- 
tions an appeal shall operate as a stay of proceedings, unless the 


unless he 
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Court of Errors, on a special application or by a general rule, 
restricts the power. Irving v. Dunscomb, 2 Wend. 205. 

2. An appeal will lie from an order of the Court of Chancery refus- 
ing to open the proofs in a cause for the purpose of re-examining 
a witness, who, since his examination, has disclosed facts mate- 
rial and pertinent to the issue depending im chancery, which he 
did not disclose when on examination ; such order of the Court 
of Chancery affecting the merits of the cause. Beach v. Fulton 
Bank, 2 Wend. 225. 

3. It lies when the order appealed from materially affects the 
merits of the cause. Per Southerland, J. Or is of such a 
character that the party may be aggrieved by it. Per Walworth, 
Chancellor. Jb. 

4. Although the order appealed from be made by the Court of 
Chancery in the exercise of its discretionary powers, or touching 
the mode of its proceedings, an appeal will be entertained, if 
not of an equivocal character. It does not, however follow, that 
no appeal will be dismissed which does in fact, or may by possi- 
bility affect the merits of the cause. Per Marcy, J. Jb. 

APPEAL-BOND. 

A mis-recital of the day of the rendition of a justice’s judgment in 
an appeal bond is fatal. The People v. Monroe, 3 Wend. 426. 

ARBITRATION. 

1. In a submission to arbitration, where three arbitrators are 

named, with power to éwo to make an award, two have power 

to proceed and hear the parties, where the third arbitrator has 
been notified of his appointment, and refuses to attend. Crofoot 

v. Allen, 2 Wend. 494. 

A submission of a cause pending in court to arbitration, is a 

discontinuance of the suit, although the arbitrators have not 

taken upon themselves the burden of the submission, have not 
met to hear the parties, and have not made any award, or done 
any other act under the submission. ‘The court will not look 

beyond the submission. Larkin v. Robbins, 2 Wend. 505. 

3. A promise by a party in whose favor an award is made, to cor- 
rect any mistakes which may have been made by the arbitrators, 
is void for want of consideration. At all events a defendant 
cannot avail himself of such defence in an action on the award. 
Efner v. Shaw, 2 Wend. 567. 

4. Proof that arbitrators before making an award, resigned their 
authority, and that such resignation was accepted by the parties, 
is admissible in bar of an action on anaward. Relyeav. Ramsay, 
2 Wend. 602. 

See Rererence. 
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ARREST. 


1. 


[S) 


An arrest of a felon may be justified by any person without 
warrant, whether there be time to obtain one or not, if a felony 
has in fact been committed by the person arrested. Holly v. 
Miz, 3 Wend. 350. 


. If an innocent person is arrested upon suspicion by a private 


individual, such individual is excused if a felony was in fact 
committed, and there was reasonable ground to suspect the per- 
son arrested. Jb. 


. But if no felony be committed by any one, and a private indi- 


vidual arrest without warrant, such arrest is illegal; an officer, 
however, would be justified if he acted upon information from 
another which he had reason to rely on. Jb. 


. Aconstable may, ex officio and without warrant, arrest a breaker 


of the peace, and bring him before a justice. Jt seems, however, 
that this should be done within a reasonable time after the. af- 
fray. Taylor v. Strong, 3 Wend. 384. 


See Leetstature, (Member of the); Privitece rrom Arrest. 


ASSAULT AND BATTERY. 


The party first attacked in a personal rencontre between two 
individuals, is not entitled to maintain an action for an assault 
and battery, if he uses so much personal violence towards the 
other party, exceeding the bounds of self-defence, as could not 
be justified under a plea of son assault demesne, were he the 
party defendant in a suit. Elliot v. Brown, 2 Wend. 497. 


. Infants are liable in the same manner as adults for trespass and 


assault. Bullock v. Babcock, 3 Wend. 391. 


. Where the injury is not the effect of an unavoidable accident, 


the person by whom it is inflicted, is liable to respond in dam- 
ages to the sufferer. Tb. 


. It seems, that an injury might probably be considered an una- 


voidable accident in the case of infants, which would not be so 
considered in the case of adults. Jb. 


See Fatse [mprisonMENT. 


ASSIGNMENT BY A FOREIGN BANKRUPT ACT. 


1. 


An assignee under a foreign commission of bankruptcy is not 
entitled before judgment, to an i7yunction to restrain the bank- 
rupt from receiving from the custom house here property which 
was on the high seas on board a vessel, on its way from Eng- 
land to New York at the time of the suing out of the commis- 
sion. Abraham v. Plestoro, 3 Wend. 538. 


. An assignment under the bankrupt law of England does not 


operate a legal transfer of the personal property of the bankrupt 
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in this country, even as between the assignee and the bankrupt. 
Per Maynard, Oliver, and Stebbins, senators. Tb. 

3. If the property be on board a British vessel on the high seas 
at the time of the suing out of the commission, and thus within 
the jurisdiction of England, it passes by the assignment; but if 
so, the fact must be distinctly averred, and will not be presumed. 
Per Maynard and Stebbins, senators. Ib. 

4. The assent of a bankrupt to a statutory assignment of his pro- 
perty is not to be presumed, while the proceedings are yet in 

Jfiert. Per Maynard and Oliver, senators. Ib. 

ASSUMPSIT. 

1. An action for money had and received, will not lie by one party 
against another, to recover money received under a contract 
made in violation of the statute to prevent and punish champerty 
and maintenance. Best v. Strong, 2 Wend. 319. 

2. An action for money paid, laid out, and expended, will lie at the 
suit of an endorsee of a promissory note against an endorser for 
money paid on a judgment obtained against the former by the 
holder of the note, although such payment is but in part satis- 
faction of the debt; and such suit will lie for every payment 
made in good faith, and with the bona fide intent of reducing or 
extinguishing the debt. Butler v. Wright, 2 Wend. 369. 

3. In an action for use and occupation, where there has been a 
tenancy at a special annual rent, and there is a holding over, the 
tenant will be deemed to hold upon the terms under which he 
entered; but he is not precluded by an agreement to pay a fixed 
sum for a term /ess than a year. Evertsen v. Sawyer, 2 Wend. 
507. 

4. A promise to pay will be implied from an agreement of parties 
to abide by the decision of individuals named between them to 
appraise the value of certain work and services done and perform- 
ed by one party for the other. Ener v. Shaw, 2 Wend. 567. 

5. Where there is an agreement to demise a house for five years, 

and leases to be executed, under which the party, enters, and 

subsequently refuses to accept a lease, the owner may maintain 
assumpsit for the use and occupation. Little v. Martin, 3 Wend. 

219. 

Taking the key of the house without a continued actual occu- 

pation, is enough to entitle the plaintiff to sustain the action. J. 

The plaintiff is not bound to sue upon the agreement, and the 

statute of frauds cannot be objected to a recovery, as the suit 

is not on the contract. Tb. 

. Where A agreed to furnish a certain number of bales of cot- 


6. 


~ 


~ 


LD 
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ton towards completing the cargo of a vessel bound to a foreign 
port, principally freighted by B, on B’s paying him the full price 
of the cotton; the shipment, however, to be made one half on 
account of A and the remaining half on account of B, and on 
returns of sales coming to hand, A to receive his share of the 
profits, or to pay his share of the loss, and the cotton was ship- 
ed by B to his consignees abroad, it was held, that an action 
for money paid would not lie, A being liable only in an action 
on the special agreement for a loss, if any sustained, in the sale 
of the cotton, and not for the total amount of the advance on 
his account. Peltier v. Sewall, 3 Wend. 269. 

9. Such agreement did not create a partnership; the parties were 
tenants in common in the articles shipped. J6. 

10. Where a promissory note made to be discounted at a bank, 
for the accommodation and benefit of an individual, signed by 
him, and by three other persons as his sureties, is refused to be 
discounted by the bank, unless further names are procured, and 
another person is procured by the principal to put his name to 
the note, when it is discounted, and such person is subsequently 
compelled to pay a part of it, he cannot recover for money paid 
in a joint action against the principal and the three persons 
who originally signed as sureties, although he expressly signed 
the note as surety ; he will be considered as a co-surety, unless 
a state of facts is shown from which it appears positively, or by 
legal intendment, that those who originally signed intended, as 
to the subsequent signer, to stand in the character of principals. 
Warner v. Price, 3 Wend. 397. 

11. The admission by one of the original sureties, that the plain- 
tiff signed as surety for all the makers of the note, will not bind 
his co-sureties; no partnership being shown to exist between 
them. Jb. 

12. An action of assumpsit may be maintained on a promise by a 
grantor, to refund the consideration money and interest of same 
of lands sold by him, notwithstanding a covenant of warranty, 
where the grantor, on being informed that actions of ejectment 
had been commenced against his grantees by a third person, 
admitted the title to be in such claimant, desired the persons in 
possession to surrender the possession to him, agreed to refund 
the consideration money paid to him, with the interest thereon, 
and instructed his agent to pay to his grantees the amount due 


each, as soon as in funds, on showing a compliance with the 
condition of the promise, viz. the surrender of the premises. 
Miller v. Watson, 4 Wend. 267. 
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13. Such action may be maintained by a grantee, who had con- 
veyed his interest in the land to third persons, with covenants 
of seizin and warranty, if it appears that such third persons 
have, in pursuance of the request of the original grantor, sur- 
rendered the possession of the land conveyed to them to the 
claimant, and that their claims upon their grantor have been 
satisfied by a re-payment of the moneys advanced to him. Jb. 

14. In such case, however, the plaintiff must declare on the spe- 
cial contract, and is not entitled to recover under the common 
money counts or an insimul computassent. Ib. 

15. After such admission of the title of the claimant, the grantor 
is estopped from showing title in himself. J. 

16. Where a party contracted to do a job of work by a stipulated 
time, and in the contract was contained a provision that a por- 
tion of the work should not be done until directions were given 
by the other party, it was held, that the power to suspend the 
doing of the work did not continue so long as to prevent the 
completion of it within the time agreed on. Dubois v. The 
Delaware and Hudson Canal Company, 4 Wend. 235. 

17. Where one party was prevented from performance within the 
stipulated time by the omission of the other, and subsequently 
performed the work agreed upon, but at an enhanced expense, 
it was held, that he was not obliged to bring his action upon the 
contract, but might resort to the quantum meruit to obtain his 
indemnity. 6. 

18. There is not, it seems, any precise rule which, when applied 
to the breach of a contract, certainly settles the question whether 
it is thereby abandoned or not; but if the act of one party be 
such as necessarily to prevent the other from performing on his 
part according to the terms of the agreement, the contract will 
be considered as rescinded, and the party may resort to his 
quantum meruit. Ib. 

19. So a plaintiff may recover on the quantum meruit where the 
defendant has done no act to prevent the performance, and 
where the evidence is sufficient to warrant the plaintiff’s action 
on the general count, supposing no special agreement had been 
laid in the declaration, but in such case, the terms of the special 
agreement regulate the compensation. Ib. 

20. If a contract has been rescinded, the plaintiff may resort to 
his general counts; so if the contract has been completely ex- 
ecuted he may recover in indebitatus assumpsit the stipulated 
price, unless the terms of the contract will be thereby infringed. 
Tb. 

VOL. V.—NO, IX. 15 
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21. Where work is done under a special contract at estimated 
prices, and there is a deviation from the original plan by the 
consent of the parties, the estimate is to be the rule of payment 
as far as the special contract can be traced, and for the extra 
labor, the party is entitled to his quantum meruit; so also for 
any additional expense incurred in consequence of the party 
being obliged to do the work under disadvantageous circum- 
stances, occasioned by the opposite party, he is entitled to an 
allowance. J. 

22. A contract made by an agent in the name of his principal, 
he having authority to do the act, is not binding upon him in- 
dividually. 6. 

23. Assumpsit against the principal, is the proper form of action, 
although the agent affixes a seal to his name, it being the seal 
of the agent and not of his principal. Jb. 

24. Assumpsit for money had and received will lie by an endorser 
of a note against the holder, to recover back money paid under 
a judgment against such endorser, where the holder previous to 
the payment makes an arrangement with a prior endorser, by 
which he discharges him, or enters into a covenant not to sue 
him. Brown v. Williams, 4 Wend. 360. 

25. The rule which governs as to the effect of a discharge or the 
varying the contract of a principal debtor by a creditor, without 
the concurrence of the surety, applies to the discharge of a 
prior endorser ; the subsequent endorsers are discharged in cases 
where the surety would be discharged. Jb. 

26. A prior endorser, in reference to subsequent endorsers, stands 
in the place of a principal debtor ; his discharge, or a covenant 
not to sue him, releases the subsequent endorsers. Jb. 

27. Where a sheriff actually levies an execution on the property 
of a defendant two months before its return, and then seven months 
after the writ is returnable, returns that he has made the amount 
directed to be levied, such evidence is prima facie sufficient to 
establish the fact that he received the money antecedent to the 
commencement of a suit brought against him, nearly three 
months after the time when the writ was returnable. Crane v. 
Dygert, 4 Wend. 675. 

ATTORNEYS. 

Attorneys and counsellors of the Supreme Court of New York are 
not privileged from arrest, although such arrest prevents their 
contemplated attendance upon court, if the arrest be made 
whilst they remain at home. Corey v. Russell, 4 Wend. 204. 

See Evipence, 25, 26. 
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AVERAGE. See Insurance, 20, 21. 

BAIL. 

1. A sheriff will be discharged from an attachment for not bring- 
ing in the body, where special bail has been put in, but the bail 
piece has been lost in its transmission to the clerk’s office. The 
People v. Shoemaker, 2 Wend. 253. 

2. In a suit on recognizance of bail, where the defendant in the 
original action is in confinement as an imprisoned debtor in 
another state, the proceedings will be stayed, and time to sur- 
render him after his liberation from confinement will be given. 
The People v. New York C. P., 2 Wend. 263. 

See Evipence, 28. 

BAILMENT. 

Forwarding merchants, with whom property is deposited, and who 
are instructed to forward the same, are discharged from their 
liability, on showing that they used ordinary diligence in sending 
on the property by responsible persons. Brown v. Denison, 2 
Wend. 593. 

BANKS AND BANKING. 

1. In an action by the receivers of a bank, appointed under the 
act to prevent fraudulent bankruptcies, &c. to recover the 
amount of a note discounted at the bank, falling due after the 
appointment of the receivers, bank notes of the same bank of 
which the defendant became the holder, previous to his note 
falling due, cannot be set off against the demand of the plain- 
tiffs, although, on the day his note falls due, the defendant 
makes a tender of the same in payment of his note. Haztun 
v. Bishop, 3 Wend. 13. 

. Receivers are trustees not for the bank, but for the creditors of 
the bank. ‘Their appointment, and the possession of a note by 
them, is a transfer or assignment of the note for the benefit of 
all the creditors ; consequently, bank notes holden by a debtor 
of the bank, whose note has not fallen due, cannot be set off 
against a note thus transferred before maturity. Even had the 
note of the debtor been due when transferred, and payment 
had not been made or tendered before the transfer, a set off 
would not have been allowed. JO. 

. An assignment of its property by a bank, after it has stopped 
payment, to persons other than officers or stockholders, in trust 
to apply the proceeds to the payment of all the creditors of the 
bank, in equal proportions, is a valid instrument, and not void 
under the provisions of the act to prevent fraudulent bankrupt- 
cies; and bank notes of the same bank, purchased by the debtor 
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6. 


after such assignment, cannot be set off in an action against 
him. Jb. 

An action on a promissory note endorsed in blank, belonging 
to a bank, may be sued by receivers or assignees, in their proper 
names, as endorsees, without specifying their character as receiv- 
ers or assignees. Ib. 

In a proceeding against a bank by the attorney-general under 
the ‘act to prevent fraudulent bankruptcies by incorporated 
companies, and to facilitate proceedings against them,’ if, in 
the bill filed by way of information, facts and circumstances are 
stated, verified by affidavit expressing belief in the truth of those 
facts, and they are of such a character as to raise a fair pre- 
sumption that the bank proceeded against is insolvent, and are 
not contradicted or explained by the bank, on a motion for the 
appointment of a receiver after due notice, the fact of insolvency 
will be considered as proved within the meaning of the act. 
Bank of Columbia v. Attorney-General, 3 Wend. 588. 

The act prohibiting the carrying on of banking business by 
individuals and incorporated companies unless specially author- 
ized by law, does not preclude individuals or corporations, if 
otherwise authorized, from lending their funds upon promissory 
notes by way of discount or otherwise : the evil intended to be 
guarded against is the keeping of an office of deposit for the 
purpose of carrying on banking business. The People v. 
Brewster, 4 Wend. 498. 


BANK NOTE. See Demannp, 1, 2. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. 


A promise to accept a bill thereafter to be drawn, specifying the 
amount and time of payment, so as to leave no reasonable doubt 
as to the identity of the bill intended to be accepted, is, if shown 
to a third person, who, on the faith of such promise, takes the 
bill for a valuable consideration, in point of law, an acceptance, 
binding the person who makes the promise. Parker v. Greele, 2 
Wend. 545. 


2. A promise in these words, ‘I have no objections to accepting 


for you at three and four months for $2500, on the terms you 
propose,’ contained in a letter, is an absolute and not a condi- 
tional engagement; and such a promise authorizes a draft for 
the whole sum at four months, the longest period specified. 6. 


. A demand of payment within three or four weeks after the 


transfer of a note, overdue when transferred, and notice of non- 
payment within two or three months after such demand, it seems, 
is sufficient to charge the endorser, where, from the facts of the 
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case, it is manifest that an immediate demand and notice was 
not contemplated. Van Hoesen v. Van Alstyne, 3 Wend. 75. 

4. The sufficiency of notice of non-payment to an endorser, when 
the facts are conceded, is a question of law to be decided by the 
court and not by the jury. Jb. 

5. An action brought against the maker of a promissory note on 

the third day of grace is prematurely brought, and advantage 

may be taken of the error on the trial by nonsuiting the plaintiff. 

Osborn v. Moncure, 3 Wend. 170. 

The maker has the whole of the third day of grace in which to 

make payment, though it seems that notice to the endorser on 

the third day of grace, after demand and default of payment by 
the maker, would be good. Jb. 

. A protest of a bill of exchange by a Awisster (an officer of a 
tribunal of commerce in France, authorized by the commercial 
code of that country to make protests,) will not be received in 
evidence without proof of the code. Chanoine v. Fowler, 3 
Wend. 173. 

. The commercial code of France being written law, cannot be 
proved by the production of a printed book, admitted to be con- 
formable to the official edition of the code, published by the 
government. Jb. 

9. It seems that the same faith and credit would not be given to 
the protests of an officer unknown to the law merchant, that is 
given to the acts of a notary public, although the acts of such 
officer are in strict conformity to the laws of the country in 
which he resides, and such laws are duly proved; evidence 
beyond the production of the bill and protest would be required 
to show the authenticity of the act. Jb. 

10. Notice of the non-acceptance of a bill of exchange cannot be 
given by a stranger; it must be by a party to it, or by one who, 
on the bill being returned ‘to him, would have a right of action 
upon it. Lb. 

11. Where information of the dishonor of a bill of exchange is 
sent to an agent who is not a party to the bill either actually or 
nominally, for the purpose of collection, with a request to give 
notice to the drawers, and he omits to give such notice until the 
next day after receiving such information, the drawers are dis- 
charged ; being a mere agent, he should have given immediate 
notice. Sewall v. Russell, 3 Wend. 276. 

12. Where the existence and amount, and loss or destruction of 
promissory notes is shown, and it does not appear affirmatively 
that the notes were negotiable, the plaintiff is entitled to recover 


on the ost notes. McNair v. Gilbert, 3 Wend 344. 
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13. Notice to an endorser of the non-payment of a note sent to the 
place where he resided at the time of the discount of the note, 
is sufficient to charge him, although between that time and 
the maturity of the note he has changed his place of abode. 
Bank of Utica vy. Phillips, 3 Wend. 408. 

14. Inquiry as to the residence of an endorser is not necessary, 
where the holder has reason to believe that he knows his place 
of abode. Jb. 

15. Endorsers of a note made in the name of a firm by a member 
thereof, without the assent of his co-partner, and passed by him 
for his individual debt, are not liable for its payment. Williams 
v. Walbridge, 3 Wend. 415. 

16. The burden of proof lies with the holder to show that the sev- 
eral members of a firm assented to a note, in the name of a firm, 
where such note is taken for the private debt of one of the part- 
ners. Ib. 

17. The defence that the note of a firm has been given by one 
partner for his individual debt, without the assent of his co-part- 
ner, is admissible under the general issue. JO. 

18. The maker of such note is a competent witness to prove the 
defence. Ib. 

19. The drawers of a note cannot object that it was negotiated 
contrary to its terms, where they themselves put it into circula- 
tion. Wardell v. Hughes, 3 Wend. 418. 

20. Where in a notice of non-payment dated on the day that a 
draft falls due, it is stated that the draft was protested on the 
evening before, for non-payment, and that the holders look to the 
endorser for payment, it is right and proper to submit the ques- 
tion to a jury, whether or not the defendant has been misled. A 
draft falling due on Sunday may be demanded on the preceding 
day. Ontario Bank v. Petrie 3 Wend. 456. 

21. In an action against the drawers of a bill of exchange, dishon- 
ored by the drawees, but accepted by third persons supra protest 
for the honor of the drawers, payment must be demanded of the 
drawees, and notice of non-payment given. Scofield v. Bayard, 
3 Wend. 488. 

22. Where a bill was payable in London, but by mistake was sent 
from Birmingham, where the holders resided, to Liverpool, to be 
presented for payment, and the mistake was discovered and at- 
tempted to be cured by sending the bill to London, where it did 
not arrive until two days after its maturity, but would have 
arrived in season but for the oversight or negligence of the clerks 
of the post office in Liverpool, it was held that such mistake or 
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negligence was not a sufficient excuse for not presenting the bill 
on the day it fell due. Jb. 

23. Jt seems, that where there is an impossibility to present the 
bill on the day it falls due, owing to unavoidable accidents, and 
the holder is not in fault for the delay, a subsequent presentment 
will be good. Jb. 

24. Where an endorser resided in one town, within two and a half 
miles of a post office, and carried on business in another town 
where there also was a post office at the distance of four and a 
half miles from his residence, and he received letters and kept 
a postage account at the latter office, it was held that notice of 
protest of a note might be sent to either place. Bank of Gen- 
eva Vv. Howlett, 4 Wend. 328. 

25. It is not indispensable that notice should be sent to the office 
nearest to the residence of the party, nor even to the town in 
which he resides; it is sufficient if it be sent to the office to 
which he usually resorts for his letters. 6. 

26. A mistake in the name of the post office to which a notice of 
protest is directed, does not render the notice inoperative, where 
it appears that the post office is as well known by one name as 
the other; a notice directed to Geddesburgh, when it should 
have been Geddes, was accordingly holden good. Jb. 

27. Notice of protest, if sent by mail, must be sent to the post 
office nearest to the defendant, if there be more than one post 
office in the town in which he resides; or to the post office 
most convenient to him, or where he resorts for his letters. 
Cuyler v. Nellis, 4 Wend. 398. 

28. The holder of negotiable paper seeking to charge endorsers, 
is bound to make inquiries as to the proper office to which no- 
tice must be sent. Jb. 

29. A promissory note made by one of two partners, in the name 
of the firm, is admissible, it seems, in evidence in an action 
against both partners under a count on the note, although there 
be no averment of partnership in the declaration. Mack v. 
Spencer, 4 Wend. 411. 

30. At all events, it is proper evidence under the count for money 
lent. Jb. 

31. The holder of a dishonored note is excused from giving notice 
of non-payment to the endorser on the fourth of July. Cuyler v. 
Stevens, 4 Wend. 566. 

32. Notice of non-payment need not be in writing; a verbal no- 
tice is sufficient. I. 
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33. A note payable to A or B cannot be declared on as a promis- 
sory note within the statute. Walrad v. Gould, 4 Wend. 575. 

34. If, however, it purports on its face to be for value received, the 
setting forth of the note, according to its terms, is a sufficient 
statement of consideration to entitle the plaintiff to recover as 
on a contract. JO. 

35. Such note may be given in evidence under the money counts. 
Tb. 

See Assumpsit, 24, 25, 26; INsotvent, 11, 12; Surery, 2; 
Insurance Companies, 1, 2, 3. 

BILL OF PARTICULARS. 

1. Under a bill of particulars claiming to recover as for money 
paid, evidence that the plaintiff has paid a debt of the defendant, 
for which he was responsible, by the conveyance of /and ac- 
cepted in satisfaction of the debt, is admissible. Bonney v. Seely, 
2 Wend. 481. 

. Time in a bill of particulars is material ; and it was accordingly 
held that evidence of work done in 1820, was not admissible 
under a bill specifying items of work for which a recovery was 
claimed, to which was attached the date of 20th April, 1821. 
Quin v. Astor, 2 Wend. 577. 

3. Evidence of money paid, offered by a plaintiff, to rebut a claim 
set up by a defendant, is admissible, although no charge of 
money is contained in a bill of particulars delivered by the 
plaintiff. Brown v. Denison, 2 Wend. 593. 

4. A variance between a bill of particulars and the evidence pro- 
duced, will not be regarded, unless the bill was calculated to 
mislead. McNair v. Gilbert, 3 Wend. 344. 

BOND. 

1. A bond executed by nine persons as obligors upon certain terms 
and conditions, and subsequently delivered by five of the obli- 
gors, without the knowledge or consent of the remaining four, 
upon terms and conditions different from those originally stipu- 
lated, is not obligatory upon the latter. Lovett v. Adams, 4 
Wend. 380. 


) 


2. A bond given by a treasurer of a county that he ‘shall well, 
truly, and faithfully execute and perform the duties of treasurer 
of said county according to law,’ is good, although not in the 
form prescribed by statute. Supervisors of Allegany v. Van 
Campen, 3 Wend. 48. 

3. A fraudulent representation made by the obligee to the obligor 
of a bond, as an inducement to the latter becoming bound, is 
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no defence at law to an action on the bond. Stevens v. Judson, 
4 Wend. 471. 

See Construction or Writrren Instruments, 5, 6, 7,8, 10, 11, 
12, 14. 

BOND AND WARRANT. 

A bond and warrant of attorney executed by a defendant in close 
custody, is void. Evans v. Begleys, 2 Wend. 243. 

CHALLENGE OF JUROR. See Jury, 1 —7. 

CHAMPERTY AND MAINTENANCE. 

The statute of champerty and maintenance cannot be alleged in 
bar of a recovery ona bond, executed by a step-son of one lessor 
of the plaintiff in an action of ejectment to another, to indemnify 
him against the costs of such suit, where it appears that the 
obligee refused to permit his name to be used without such 
indemnity. Campbell v. Jones, 4 Wend. 306. 

CHANCERY. 

1. An answer in chancery, responsive to and fully denying a 

material allegation in a bill, will prevail, unless it be disproved 
by more than one witness. Stafford v. Bryan, 3 Wend. 532. 
. The re-examination of a witness in chancery rests in discretion, 
and though granted under peculiar circumstances, is against the 
ordinary practice of that court. Beach v. Fulton Bank, 3 
Wend. 573. 

3. A general denial of fraud in an answer to a bill of discovery 
is not enough, where, in addition to a general charge of a fraud- 
ulent concealment of property by a defendant, there is a spe- 
cific charge that such property is held by others in secret trust 
or by colorable title for the benefit of the defendant; the spe- 
cific charge must be responded to, or the answer will be held 
insufficient. Pettit v. Candler, 3 Wend. 618. 

4. A conveyance of an estate will not be decreed in chancery, 
where the proof of the equitable title varies from that set up in 
the bill; thus, where a state of facts was alleged in a bill cre- 
ating a resulting trust, and the proof showed a subsequent agree- 
ment to convey, it was held, that the party was not entitled to 
relief. Forsyth v. Clark, 3 Wend. 637. 

5. The appropriation of the joint funds of a copartnership by one 
of the members of a firm, to the purchase of real estate con- 
veyed to such partner in his own name, will not create a result- 
ing trust in favor of his copartner, unless the funds were so 
appropriated in pursuance of an agreement between the parties 
at the time of the purchase. J). 


wo 
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6. Where the contracting parties, after a contract for the purchase 
of an estate and the payment of the consideration money, but 
before the execution of a deed, conspire together to defraud the 
creditors of the vendee, it seems that a court of chancery, on a bill 
filed by a creditor, would deem the equitable title vested in the 
vendee, and would not permit the statute of frauds to be inter- 
posed as a bar to the setting up of such title. Jb. 

7. Where the property of a defendant, sold under execution, brings 
a sum equal to, or greater than the amount of the judgment, 
the plaintiff in such judgment can no longer be considered a 
judgment creditor of such defendant, entitled to the equitable 
interference of a court of chancery, to set aside a fraudulent 
settlement of accounts between the defendant and a third per- 
son. Ib. 

8. To enable a court of chancery to set aside as fraudulent a set- 
tlement between a defendant in a judgment and a third person, 
and to order an account, &c. such settlement must be directly 
charged to have been fraudulent; and all the creditors in such 
case should be made parties, or an offer be made in the bill for 
them to come in. Jb. 

9. An answer in chancery, although responsive to a bill, if im- 
peached in material parts by the proofs in the cause, is, like all 
other evidence, entitled to only diminished credit. Jb. 

COMMON CARRIERS. 

1. The owners of a steam boat carrying not only passengers, but 
light freight and parcels for hire, are common carriers, and an- 
swerable for all goods shipped on board their vessel, unless lost 
by inevitable accident or the enemies of the country; and an 
action for the loss of a packet of bank bills delivered to the cap- 
tain for carriage, will lie against them. Allens v. Sewall, 2 
Wend. 327. 

2. An arrangement between the owners of steam boats and their 
captains, allowing the avails of carrying bank bills as a privilege 
to the latter, does not discharge the owners, unless the shipper 
contracts with the captain himself, knowing that he receives the 
goods on his own account, as part of his privilege, and not in 
his character of agent for the owners. Jb. 

3. Instructions to the captain of a vessel employed in the carrying 
business, not to carry a specific article, i.e. money, does not 
excuse the owners, unless notice of such instructions is brought 
home to the shipper. Jb. 

4. Bank bills are goods within the meaning of the statute incor- 
porating a company, and declaring the members thereof indi- 
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vidually liable, as carriers at common law, for the transportation 
of all goods, wares, and merchandise delivered to their agents. Ib. 

5. Where a carrier is told that a packet containing money deliv- 
ered to him is a very valuable one, though he is not informed 
that it contains money, there is no ground for an imputation of 
fraud or concealment. Jb. 

6. There needs no particular agreement for hire, to render a com- 

mon carrier liable, because, where there is none, the carrier may 
have a quantum meruit for it. Ib. 

In an action against six, as proprietors of a steam boat, in 
which they were charged as common carriers for the loss of pro- 
perty put on board for transportation, and the gravamen was 
stated to have arisen from a breach of duty, it was held, that a 
plea in abatement that there were fifty-four other proprietors, 
who were jointly liable, was bad, and judgment of respondeas 
ouster was awarded. Bank of Orange v. Brown, 3 Wend. 158. 
®. An action solely upon the custom, is an action of tort, in which 

all or any number of the owners of a vessel, coach, or any kind 
of conveyance used by common carriers, may be sued, and on 
a verdict against all or a part only of those against whom the 
action is brought, judgment may be rendered. Jb. 

9. The plaintiff has his choice of remedies, either to bring assumpsit 
or case; but when one or the other form of action is adopted, it 
will be governed by its own rules. If the plaintiff states the 
custom, and also relies on an undertaking, general or special, 
the action, though it may be said to be ex delicto quasi ex con- 
tractu, is in reality founded on the contract, and will be treated 
assuch. Ib. 

CONDITION. 

Where there is a condition of re-entry reserved in a lease for non- 
payment of rent, the reversioner is not entitled to re-enter with- 
out showing a compliance with the requirements of the common 
law, such as a demand, &c. or that by statute he is entitled to 
re-enter, for the want of sufficient property on the premises 
countervailing the rent. Jackson v. Kipp, 3 Wend. 230. 

CONSIDERATION. 

The partial failure of the consideration of a note may be given in 
evidence to reduce the amount of the plaintiff's recovery. Spal- 
ding v. Vandercook, 2 Wend. 431. 

CONSPIRACY. 

1. The crime of conspiracy to effect an unlawful act is perfect 
when the agreement to do the act is concluded; no overt act is 
necessary to be shown. The People v. Mather, 4 Wend. 229, 
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All who accede to a conspiracy after its formation, and while it 
is being executed, become conspirators. Jb. 

When a new party, with a full knowledge of the facts, concurs 
in the plans of the conspirators as originally formed, and comes 
in and aids in the execution of them, he is from that moment a 
fellow conspirator ; his concurrence, without particular proof of 
an agreement to concur, is conclusive against him. He com- 
mits the offence whenever he agrees to become a party to the 
transaction, or does any act in furtherance of the original 
design. Jb. 

The fact of conspiring need not be proved; if parties concur 
in doing the act, although they were not previously acquainted 
with each other, it is a conspiracy. J. 

If the agreement be entered into in one county, and the con- 
spirators go into another county to execute their plans of mis- 
chief, and there commit an overt act, they may be punished in 
the latter county without any evidence of an expressed renewal 
of the agreement; such overt act of any one of the conspirators, 
in furtherance of the common design, is considered in law a 
renewal or rather continuance of the original agreement by all 
the conspirators. Jb. 

The venue may be laid in the county where the agreement was 
entered into, or where an overt act was done by any of the con- 
spirators in furtherance of their common design. Jb. 

A conspiracy to commit a misdemeanor is not merged in the 
misdemeanor, the result of the conspiracy when committed ; 
where the crime perpetrated is of a higher grade of offence than 
a misdemeanor, the misdemeanor is merged in the crime. Jb. 
In an indictment for a conspiracy, it is not necessary to set 
forth the overt acts relied on as evidence of the defendant's 
guilt, where a legal offence is charged, e. g. a conspiracy to 
assault and false imprison a citizen. The unlawful agreement 
is sufficient to convict. It is usual but not necessary, after 
stating the conspiracy, to allege that in pursuance of it certain 
acts were done. Tb. 

An indictment for conspiracy, charging the defendant to have 
conspired with divers persons to the jurors unknown, is good, 
notwithstanding the co-conspirators are known to the jury, and 
their names might have been set forth. J6. 


CONSOLIDATION OF ACTIONS. 


A consolidation rule will be granted where several actions are 
pending between the same parties brought at the same time, the 
causes of action in which may be comprised in the same decla- 
ration. Brewster v. Stewart, 3 Wend. 441. 
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A defence on the merits need not be set up to entitle a defend- 
ant to the benefit of the rule. 1. 


CONSTITUTIONAL LAW. See Action on Tue Case, 18. 
CONSTRUCTION OF WRITTEN INSTRUMENTS. 


L. 


Whether an instrument shall be considered a lease, or only an 
agreement for a lease, depends on the intention of the parties to 
be collected from the whole instrument; the law will rather do 
violence to the words, than break through the intent of the 
parties, by construing it a lease, when the intent is manifestly 
otherwise. Bulkley v. Delacroix, 2 Wend. 433. 

An instrument respecting the letting of premises, though con- 
taining words of present demise, but in which was inserted an 
agreement by the owner to make alterations and improvements, 
and by the other party to take a lease when the premises should 
be so altered and improved, and the term was stipulated to com- 
mence from the day that the premises should be altered and im- 
proved in the manner agreed on, was accordingly held not to 
be a lease, but an agreement for a lease. Lb. 

And where, under such an agreement, alterations and improve- 
ments were made, but of a different character from those stipu- 
lated, it was held that the party with whom the contract was 
made, was not entitled to demand the possession of the premises, 
though willing to waive the exact compliance with the contract. Jb. 
If the reservation in a grant and the covenant of the grantee 
taken together leave no rational doubt of the intent of the parties, 
then such intent must govern in the construction of the grant ; 
as where a grantor reserves the right of a stream of water run- 
ning through lands conveyed, and the grantee covenants not to 
erect any water works on the stream, the water, as well as the 
land, is conveyed, except the right of using water power upon 
the premises, which is reserved to the grantor. Until the exer- 
cise of the right, however, the exception is inoperative, and the 
whole premises vest in the grantee, who may assert his right 
against any one but the grantor or his assignee. Provost v. 
Calder, 2 Wend. 517. 

Where two tracts of land were laid out ina parallelogram form, 
each being 8 miles long and 6 miles wide, containing together 
67 438 acres, and distinguished as townships No. 3 and No. 4, and 
a deed was subsequently executed by the proprietor of those town- 
ships, conveying two tracts of land described as townships No. 
3 and No. 4, ‘ to be six miles square, and containing 23,040 
acres each, and no more, it was held that the deed should be so 
construed as to carry into effect the manifest intention of the 








130 Digest of Recent Decisions. [ Jan. 


parties, that the township should be re-surveyed and a correction 
made of the boundaries so as to reduce each township to six 

miles square and to the contents specified in the deed. Moore 

v. Jackson, 4 Wend. 58. 

The grantees in such case, it was also held, had a right of elec- 

tion to locate their grant in any part of the two townships as 

surveyed at the date of the deed, the only restriction upon them 
being to locate in a square form. JO. 

. Where demised premises were described in an indenture of 
lease by the number of the lot, and also by metes and bounds, 
and the metes and bounds applied to a different lot from that 
described by its number, and the tenant entered into possession 
of the lot as described by its number, and continued such pos- 
session for 36 years, it was held that the practical location was 
evidence of a mistake in the latter part of the description, and 
that the lease was good and operative. Lush v. Druse, 4 Wend. 
313. 

8. And where in such lease the premises demised were described 
as extending from a given line so far as to include one hundred 
acres, and the lot taken possession of contained but eighty acres, 
it was held that the quantity being part of the description which 
might be rejected, the lessee took only what was contained in 
the lot described by the number, and whether it contained more 
or less than 100 acres, was not inquirable into in an action of 
covenant for the rent. Jb. 

9. A bond by a physician that he would not locate himself and 
practise in his profession within his prescribed limits, and in 
case that he should so locate or practise, that he would pay the 
obligor a certain sum for each and every month that he should 
so practise, is forfeited if he practise within, although he resides 
without the prescribed limits; and his so doing may be well 
assigned asa breach of the bond. Smith v. Smith, 4 Wend. 468. 

10. Where a grant is made to individuals for the use of a church 
which at the time of the grant is not incorporated as such, the 
persons to whom the grant is made stand seized to the use ; 
and when the church afterwards acquires a legal capacity to 
take and hold real estate, the statute executes the possession to 
the use, and the estate vests. Dutch Church of Schenectady v. 
Veeder, 4 Wend. 494. 

11. To support a release, granted in 1716, of the rent and reversion 
of demised premises to individuals for the benefit and support of 
a church, a previous conveyance conferring a less estate will 
be presumed. 0. 


6. 


7] 
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12. The support of the gospel is a sufficient consideration to render 
a release valid. Jb. 

13. In a suit by a religious corporation founded on a conveyance, 
it is not necessary to aver a capacity in the corporation to take. 
Ib. 

14. Although the quantity of interest, or the kind or nature of the 
estate intended to be granted is not specified in a conveyance, 
an estate for years will be deemed to be granted, if from the 
whole instrument taken together, it is manifest that such was 
the intent of the parties. Barney v. Keith, 4 Wend. 502. 

15. The legal effect of a covenant to se// certain lands, is, that the 
covenantor shall by deed convey to the covenantee ; and, in 
averring performance, the covenantor is bound to set forth the 
nature of the conveyance executed by him. Thomas v. Van 
Ness, 4 Wend. 549. 

CONTRACT. 

1. Agreements are independent, where, on the one hand, an article 
of merchandise is sold and agreed to be delivered on demand, 
and, on the other, payment is deferred until five months after the 
date of the contract. An action in such case may be main- 
tained for the non-delivery of the article, although not demanded 
until after the time stipulated for the payment of the money; 
and performance on the part of the plaintiff need not be averred. 
Dor v. Dey, 3 Wend. 356. 

2. The non-payment of the whole consideration is no excuse for 
the non-performance of a contract, where a part is received, 
unless it clearly appears that the payment of the w hole ooneid- 
eration was a condition precedent. Jb. 

3. Where a party received from another a number of hogs to fatten 
on shares, and when they were fattened gave notice to the 
owner and required him to attend to the division of the hogs 
within three or four days and take away his share; and on the 
owner refusing to attend for that purpose, made a division him- 
self, and turned the owner’s share loose into the street, it was 
held, that the party was guilty of a violation of duty in turning 
the hogs into the street, and liable to damages. Sheldonv. Skin- 
ner, 4 Wend. 525. 

4: It seems, that it was the duty of the party receiving the hogs to 

have made a tender of the share belonging to the owner at the 

yard of the owner, being the place where he received them. Ib. 

But if the party, under the circumstances of the case, after the 

division, was discharged from his liability under his contract, 

he was notwithstanding bound to take care of the property 


or 
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assigned to the owner, though the keeping of it in such case 
would have been at the risk and expense of the owner. JO. 
The property being turned into the street being prima facie 
evidence of its destruction, and the parties being considered as 
tenants in common, it was he/d the owner was entitled to main- 
tain trover against his co-tenant. Jd. 
Where drovers are sued for the price of cattle entrusted to 
them to be taken to market and sold, a jury are warranted in 
allowing the highest sum according to the evidence, the defend- 
ants néglecting to show the prices for which the cattle actually 
sold. Clark v. Miller, 4 Wend. 628. 
8. Where a director of a moneyed institution renders extra services 
for the company, and during a period of eight years that he 


_ 
we 


~ 


continues a director after rendering such services, presents no 
account and makes no claim for compensation, and there is no 
express contract on the part of the company to pay for such 
services, a contract to pay will not be implied. Utica Insurance 
Company v. Bloodgood, 4 Wend. 652. 

See Construction or Written Instruments, |, 2, 3, 15; As- 
sumpsit, 16—20. 

CONVEYANCE. See Construction or Writren INSTRUMENTS, 
4; Deep, 6—11, 183—19; Evinence, 41. 

CORPORATION. 

1. A grant of lands from the sovereign authority of the state to 
individuals, to be possessed and enjoyed by them in a corporate 
character, in itself confers a capacity to take and hold in a cor- 
porate character. North Hempstead v. Hempstead, 2 Wend. 109. 

2. Towns, under the laws of New York, are considered corporations 
for certain purposes, and the authority conferred on them to 
make regulations respecting their common lands, of itself, is suffi- 
cient to create a capacity in them to take and hold common 
lands. Jb. 

3. A charter issued in 1644, by the Dutch governor of the then 
province of New Netherlands, to R. F. and five others, their 
heirs, executors, administrators, successors, or associates, or any 





they should join in association with them, conveying a territory 
comprehending the bounds of the original town of Hempstead, 
giving authority to erect a body politic, and to nominate magis- 
trates, ratified and confirmed by the English government in 1685, 
by a grant to six individuals in behalf of themselves and their 
associates, the freeholders and inhabitants of the town of Hemp- 


stead, constituted the town of Hempstead a corporation, and the 
territory granted became the property of the freeholders and 
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inhabitants in their corporate capacity, but did not belong to any 
or either of them in their individual capacity, nor were the cor- 
porators tenants in common of the property granted. Jb. 

4. Where a corporation, whose jurisdiction extends over a tract of 
country comprising within its bounds lands and other property, 
held in its corporate character, is divided into two distinct and 
separate communities, each community is entitled to hold in 
severalty the public property which falls within its limits. J. 

. A corporation may be proved by an exemplification of the act 
of incorporation and acts of user under it. Utica Insurance 
Company v. Cadwell, 3 Wend. 296. 

See Incorporatrep Companies, 1, 2. 

COSTS. 

1. Executors are entitled to costs when the recovery against them 
in the Supreme Court is less than $50. Cuylers v. Kniffin, 2 
Wend. 243. 

. Inan action of assault and battery, where one of several defend- 
ants has a verdict, he is not entitled to have his costs set off 
against the recovery against the other defendants. The People 
v. Steuben, C. P.2 Wend. 247. 

3. Where an affidavit in opposition to a motion is evidently spun 
out to increase the costs, the court will direct a deduction to be 
made in the taxation. Legg v. Kinney, 2 Wend. 255. 

4. An attorney’s fee on trial or on argument may be charged, 
although the attorney does not in fact attend. Wilsonv. White, 
2 Wend. 265. 

5. Where a motion is suspended by consent, brief and fee are not 
taxable. Jb. 

6. Where a declaration contained ten counts, two for malicious 
prosecution and eight in slander, and there was no proof in 
support of the two first counts, the court directed that in the 
taxation no allowance should be made for those counts, and that 
but four of the counts in slander should be taxed. So they 
directed that witnesses’ fees should be taxed for but ten witnesses, 
where forty in fact attended, in support of the plaintiff’s general 
character. Irwin v. Deyo, 2 Wend. 285. 

. Where proceedings in a cause are set aside on payment of costs, 
the party is not bound to pay the costs, unless a taxed bill is 
presented. Southerland v. Sheffield, 2 Wend. 293. 

8. A plaintiff who sues the maker of a note and a guarantor of the 

same, is entitled to full costs in each suit. Meech v. Churchill, 
2 Wend. 630. 
9. Costs of motion will not be allowed, though the party prevails, 
VOL. V.—NO. IX. 17 


qr 
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where the affidavits on which the motion is founded are loaded 
with irrelevant matter. Pitcher v. Clark, 2 Wend. 631. 

10. Where the pleading is at common law, in actions other than 
replevin, and issues are found for both parties, the party prevail- 
ing upon the whole record recovers his costs, without any deduc- 
tion for the issues found against him. So, in cases of double 
pleading under the statute, where the defendant has pleaded 
several pleas, some of which have been found for him, but the 
plaintiff prevails on the whole record, the plaintiff recovers his 
full costs, unless the judge certifies that there was probable cause 
for pleading those pleas; in which case, the plaintiff does not 
recover the costs of the issues found against him, nor does the 
defendant recover costs for those issues. Wright v. Williams, 
2 Wend. 632. 

11. Where a plaintiff pays costs to a defendant for not proceeding 
to trial at a circuit court pursuant to notice, he cannot after- 
wards charge the defendant with the plaintiff’s costs of that 
circuit, though he subsequently obtains a verdict. Linacre v. 
Lush, 3 Wend. 305. 

12. Where money is paid into court after issue joined, and the 
plaintiff proceeds in the suit, but fails to establish his demand 
beyond the amount paid in, the defendant is entitled to the costs 
of the defence incurred subsequent to the payment of the money 
into court, but not to the costs previously accrued. Aikins v. 
Colton, 3 Wend. 326. 

13. In an action of false imprisonment against four defendants, where 
one of them is, on the trial of the cause, acquitted by verdict, 
he is entitled to recover costs against the plaintiff, although he 
joined in pleading with one of the other defendants against 
whom a verdict is rendered. Griswold v. Sedgwick, 3 Wend. 
326. 

14. So judgment having been rendered on demurrer in favor of 
the defendant who was acquitted at the trial, and of another 
against whom a verdict was found on the plea of not guilty, the 
plea put in by them going to the whole declaration having been 
adjudged good, it was held that such two defendants were enti- 
tled to their full costs of the trial as well as of the demurrer; a 
single bill of costs, however, being allowed to both such defend- 
ants. Jb. 

15. In an action of slander of title the plaintiff is entitled to full 
costs, though the recovery be less than $50. Goodrich v. Stew- 
art, 3 Wend. 439. 


See Discontinuance, 1; Strayinc Pieapines, 1. 
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COVENANT. 


1. 


~ 


6. 


~ 


L 


9. 


In an action of covenant for rent by the landlord, the defend- 
ant cannot set off damages that he may be entitled to recover 
against the Jandlord on covenants contained in the same inden- 
ture on which the action is brought. Tuttle v. Tompkins, 2 
Wend. 407. 

The execution of a lease, and the possession of the defendant, 
is evidence sufficient prima facie to charge a defendant in an 
action of covenant as assignee for the non-payment of rent; 
but the defendant is at liberty to prove that he is not assignee, 
as by showing that the estate created by the lease declared on 
ceased before his entry. Williams v. Woodard, 2 Wend. 487. 


. In an action of covenant, seeking to charge the defendant as 


assignee, with the payment of rent, evidence of the death of the 
lessee, who had only a life estate, previous to the entry of the 
defendant, is admissible under a plea denying that the defend- 
ant held by assignment. JO. 


. Where a covenant is contained in a lease, that on the payment 


of a specified sum of money, the lessor will convey an estate in 
fee simple to the lessee, and there is no obligation on the lessee 
to pay, payment of the money will not be presumed ; it must be 
shown directly and affirmatively, and then the party must seek 
his remedy in chancery, not being entitled to set up such fact 
in bar of an action for rent. Jb. 

A transfer of an estate, to which a privilege granted by lease 
is appurtenant, is sufficient evidence to charge a person acquiring 
the principal estate with rent as assignee of the interest conveyed 
by the lease. Provost v. Calder, 2 Wend. 517. 

In an action of covenant against the assignee of a term, though 
an eviction of three eighths of the estate has taken place, the 
defendant is not entitled to ask for an apportionment of rent, 
under a general plea denying his holding as assignee. Lansing 
v. Van Alstyne, 2 Wend. 561. 


. To entitle a defendant in such case to ask for an apportion- 


ment on account of an eviction of part, he must plead the facts 
specially, and not in bar of the whole action. 0. 

On an issue tendered by a defendant denying his holding as 
assignee, the plaintiff holds the affirmative, and must prove the 
averment in his declaration that the premises came to the de- 
fendant by assignment. 0. 

Covenants are independent where there is a covenant to convey 
by a day certain on the one part, and such day precedes the 
time of payment the consideration of the act to be performed 
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stipulated in the covenant on the other side; and in such case, 
in an action by the party covenanting, it is not necessary to aver 
performance on his part. Goodwin v. Holbrook, 4 Wend. 377. 

10. Where, in a contract for the payment of a sum of money in 
salt, the party contracting to make the payment agreed to pack 
the salt in barrels in the usual way of packing salt, and the 
contract specified that the barrels were to be furnished and deliv- 
ered at the place of manufacture by the party to whom the pay- 
ment was to be made: it was held, that to entitle a party to 
sustain his action for the non-delivery of the salt, he was bound 
to aver that he had furnished the barrels, or had waived the per- 
formance of that part of the contract by which the manufac- 
turer was bound to pack the salt in barrels. Jb. 

41. If an estate for years be granted by an indenture of lease, 
the words, ‘ grant and demise,’ import covenants of warranty and 
for quiet enjoyment, and such covenants may be stated in the 
declaration, although not contained in the lease in express 
terms. Barney v. Keith, 4 Wend. 502. 

CUSTOM. See Interest, 4, 5. 

DAMAGES. See Venpor anp Venpvegr, 1, 2; Assumpsir, 25; 
Contract, 7; Liber, 6, 10, 11, 12; Lieumatrep Damages, 
1; Stanper, 24. 

DEBT. 

Where, in an action of debt, two several sums are demanded 
as due and owing in two separate counts, e. g. $600 each, the 
declaration should in the commencement demand the aggregate 
amount, the first count should demand $600, parcel, &c., and 
the second count should be for $600, the residue, &c. The 
People v. Van Eps, 4 Wend. 387. 

DECLARATION. 

1. In an action for not conveying a lot of land, which the cove- 
nantor had agreed to convey, when and as soon as the covenantee 
paid a certain note, offer of payment and a demand of a deed 
must be averred. Ignorance of the covenantee of the residence 
of the covenantor, previous to a conveyance of the lot to another, 
is no excuse for not making such tender and demand. Sage v. 
Ranney, 2 Wend. 532. 

2. In declaring on a note as the endorsee of a firm, it is not neces- 
sary to set forth the names of the members of the firm. Cochran 
v. Scott, 3 Wend. 229. 

3. A declaration is bad for misjoinder of counts, where, in an 
action of assumpsit against an administrator, a count of insimul 
computassent with the defendant, as administrator, of and con- 
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cerning moneys from the defendant as administrator, to the 
plaintiff, before that time due and owing, is joined to counts on 
promises made by the intestate. Reynolds v. Reynolds, 3 
Wend. 244. 


. Had the accounting been stated to have been with the defendant, 


as administrator, of and concerning money due and owing to 
the plaintiff, by the intestate in his life time, there would have 
been no mis-joinder. JO. 

In declaring in assumpsit for the breach of a contract, it is not 
necessary to set forth the payment of a part of the consideration, 


admitted by the contract to have been received. Dox v. Dey, 
3 Wend. 356. 


}. Nor where the contract is to deliver on demand, is it necessary 


to allege the precise day of the demand; the day not being 
material. Ib. 


. A contract in the alternative, to transport fifteen or twenty tons 


of marble from one place to another, must be stated, in the 
declaration according to the terms of it. If stated as an abso- 
lute contract for the transportation of ¢wenty tons, and not fifteen 


or twenty tons, the variance will be fatal. Stone v. Knowlton, 
3 Wend. 374. 


. So, to allege a consideration for the promise in addition to the 


true considerations moving thereto, not supported by the proof, 
will be cause of nonsuit. J. 

Where a party bound himself to pay a sum certain as the con- 
sideration of lands to be conveyed to him, by discharging two 
mortgages, incumbrances upon the land, and paying the balance 
to the vendor, it was Ae/d, that a breach was ill assigned which 
alleged generally the non-payment of the mortgages and of the 
balance to the vendor, without averring the mortgages to be 
due, or that the vendee had the right to pay them, or that the 
vendor had sustained injury by the non-payment, there being 
nothing on the face of the declaration by which it could be 
ascertained that there was a balance beyond the mortgages. 
Thomas v. Van Ness, 4 Wend. 549. 


10. It is not always sufficient to aver performance in the words of 


the contract; the intent of the contract must be shown to have 
been performed, and where the words do not clearly and une- 
quivocally express, in terms, that which in judgment of law 
they import, their legal import constitutes the contract that must 
be averred to have been done. Jb. 


i1. Where it is necessary on the part of the plaintiff to aver per- 


formance, it must be set forth with such certainty as to enable 
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the court to judge whether the intent of the covenant has been 
fulfilled. 10. 

12. Where a breach gives no data to regulate the assessment of 
damages, it is not well assigned, though it negative the words 
of the condition of a bond. The People v. Russell, 4 Wend. 
570. ; 

13. A defendant cannot, however, avail himself of such defective 
breach, under a demurrer to his plea, if there be another breach 
in the declaration well assigned. 6. 

14. Where, in a declaration against a sheriff for money collected 
on an execution, it is stated that the direction was to levy a cer- 
tain sum, without specifying interest, and by the execution it 
appears that he was directed to levy the amount with interest, 
the variance is not material. Crane v. Dygert, 4 Wend. 675. 

See Construction or Written Instruments, 3, 15. 

DEED. 

1. Any person affected by a deed, may at any time question its 
validity, and show that it was not in fact duly executed or de- 
livered, although it has been proved in the usual form by a 
subscribing witness, and recorded. Jackson v. Perkins, 2 
Wend. 308. 

2. The delivery of a deed is usually proved by the fact of the 
grantee having the deed in his possession, or by other circum- 
stances tending to the same conclusion. JO. 

3. Proof of the due execution of a deed, and of its having been 
recorded, is perhaps prima facie evidence of its delivery ; but a 
grantee is not concluded by such proof, and is a competent 
witness to prove that the deed never was delivered to him. 6. 

4. A certificate of the proof of a deed that the witness ‘ testified 
that he saw the within grantor sign the same, without adding 
that the witness stated that he knew the person who executed 
the deed, is not sufficient to entitle the deed to be read in evi- 
dence. Jackson v. Osborn, 2 Wend. 555. 

5. Where an erasure or interlineation appears in a material part 
of a deed, of which no notice is taken at the time of the execu- 
tion, it is a suspicious circumstance which requires some expla- 
nation on the part of the party producing it, and it is the province 
of the jury to determine whether or not the explanation given is 
satisfactory. I. 

6. Where a deed of a tract of land to three grantees recites a 
will devising the same land to one of the grantees during 
widowhood, and the remainder in fee to the others; declares its 
object to be to carry into effect the intention of the testator ; 
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and then grants the premises to the three persons in fee, ‘ Ha- 
bendum to them, their heirs, and assigns, in the manner men- 
tioned in the said will,’ the habendum is not inconsistent with, 
and will control the premises. Bird v. Ireland, 3 Wend. 99. 


. Although the testator, at the time of the making of the will, 


had no legal estate in the premises, the grantees in the deed, 
and those claiming under them, are estopped from setting up 
any title inconsistent with that conveyed thereby. 0. 


. Where a mother conveyed a house and lot to two sons in fee, 


and took back an instrument in writing of the same date, exe- 
cuted by one of the grantees under seal, declaring the intention 
of the parties to be, that the grantor should hold and enjoy the 
property, and receive the rents and profits thereof during her 
natural life, and covenanting to abide by such agreement, it was 
held, that the deed and the instrument were parts of the same 
contract, and that the grantor had an estate for life in the pre- 
mises. Watson v. M‘ Kenney, 3 Wend. 233. 

The deed, being founded on a pecuniary consideration, might 
take effect in futuro; and the defeasance being a part of the 
deed, and not a distinct instrument, the deed was valid and 
effectual as a covenant to stand seised to uses. JO. 


). The instrument also might operate by way of exception or 


reservation in favor of the grantor. Jb. 


11. Where a party owns land adjoining one side of a stream, and 


12 


also owns the bed of the stream, and conveys to another owning 
land adjoining the stream on the other side thereof, the land 
under water to the middle of the stream, reserving to himself 
the right to butt a dam on both sides or shores of the stream as 
he shall think necessary, the parties are entitled to an equal 
participation in the use of the water, notwithstanding the reser- 
vation. Case v. Haight, 3 Wend. 632. 

. The reservation in such case has not the effect of an exception, 
it being indispensable to a good exception, that the thing ex- 
cepted should be part of the thing granted, and not of any 
other thing; the reservation, however, is operative as an implied 


covenant or by way of estoppel, securing the right provided for 
in the reservation. Jb. 


13. A title subsequently acquired by a person who has quit-claimed 


his interest in lands, in which, at the time of the quit-claim, he 
had no title, does not enure to the benefit of the grantee. Jack- 
son v. Peek, 4 Wend. 300. 


14. A bona fide purchaser from a fraudulent grantee, or a grantee 


with notice, is, under certain circumstances, protected; but a 
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purchaser under a power purchases at his peril: if there be no 
subsisting power or authority to sell, no title is acquired. Jack- 
son v. Anderson, 4 Wend. 474. 

15. Whether a sheriff’s deed of lands is void on account of adverse 
possession at the time of the sale? Quere. Ib. 

16. The return to the grantor or destruction of a deed of lands 
will not revest the grantor with the title; a title to lands can be 
transferred only by deed. Jb. 

17. A variance in the description of premises sold, between the 
certificate of sale and the sheriff’s deed, does not affect the title. 
Jackson v. Page, 4 Wend. 585. 

18. The omission to record a deed does not prejudice the right of 
the grantee or those claiming under him as against a subsequent 
grantee with notice. J6. 

19. A deed from residuary legatees to an executor to whom an 
estate was devised, with power to sell, though regarded with 
jealousy in a court of equity, will be enforced at law. Jackson 
v. Potter, 4 Wend. 672. 

See Evipence, 34, 41. 

DEMAND. 

1. In an action on a bank note payable on demand generally, and 
not at a particular place, a demand of payment is not necessary 
before the commencement of a suit. Hartun v. Bishop, 3 
Wend. 13. 

. Nor is a demand necessary on a note payable on demand at a 
particular place; but if, in such case, the defendant shows that 
he was ready at the place to make payment, and brings the 
money into court, he discharges himself from interest and costs. 
Tb. 

DEMURRER. 

A demurrer to a declaration containing several counts will not be 
sustained if either count be good. Cochran vy. Scott, 3 Wend. 
229. 

DEPOSITION in Perpetuam, &c. See Perretvatine Testr- 
MONY. 

DEVISE. 

It seems, that under the New York statute of wills, a devise would 
be good, notwithstanding an actual disseizin; the power being 
given to dispose, by will, of any property, right, or interest, in 
real estate, whether the same is a vested freehold in possession 
of the testator, or a mere descended hereditament or interest 
therein, in respect to which the testator had only a right of entry, 
or a mere right of action. Varick v. Jackson, 2 Wend. 166. 


[) 
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2. A mere adverse possession does not affect the validity of a devise. 
The common opinion has been, that such was the effect of a 
technical or actual disseizin, although the doctrine upon which 
that opinion was founded is now doubted in the English courts. 
Varick v. Jackson, 2 Wend. 166. 

3. The statute against champerty does not apply to devises, nor to 
judicial sales or assignments under the insolvent acts. Ib. 

4. Where, in a grant of a tract of land, the grantor reserves to 
himself and his heirs the sole and exclusive right of a stream of 
water running through the same, and prohibits the grantee from 
erecting any hydraulic works on the stream, reserving the right 
to himself, and such grantor subsequently demises the privilege 
of erecting a dam and using the water to a lessee, reserving an 
annual rent, and afterwards makes his will and devises all the 
privilege retained of the water of the stream, such devise is good, 
and will pass the rent, the whole estate of the devisor in the 
premises being given by the will. Provost v. Calder, 2 Wend. 
517. 

5. A limitation over contained in a devise in the following words, 

‘I give, devise, and bequeath unto my six sons, viz. F. &c. all 

my real and personal estate, share and share alike, whatsoever 

and wheresoever, to hold to them, their heirs and assigns, and 
if any of the above six should happen to die without heirs, then 
his or their share shall fall to the survivors of the above named 
sons, share and share alike,’ is good and effectual, by way of 
executory devise, to vest in the surviving brothers the share of 

one of the devisees on his dying without issue. Jackson v. 

Christman, 4 Wend. 277. 

Where real estate is devised to executors, with power to sell 

the same and distribute the proceeds, if the executors die without 

conveying, the estate descends to the heirs at law, and a con- 
veyance from them is good to pass the estate. Jackson v. Potter, 

4 Wend. 672. 

7. Ifa conveyance from the executors is not shown, the presump- 
tion is that they never did convey. J6. 

DISCONTINUANCE. 

Where the defendants were minors and obtained merchandise on 
credit, and when sued, interposed the plea of infancy, the plaintiffs 
were permitted to discontinue without costs. Van Buren v. 
Fort, 4 Wend. 209. 

DISSEIZIN. 

1. There can be no disseizin in fact, except by the wrongful entry 


of a person claiming the freehold, and an actwal ouster or 
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expulsion of the true owner, or by some act tantamount thereto ; 
such as a common law conveyance, with livery of seizin, by a 
person actually seized of an estate of freehold in the premises, 
or some one, lawfully in possession, representing the freeholder, 
or by a common recovery, in which there is a judgment for the 
freehold, and an actual delivery of seizin by the execution, or 
by levying a fine, which is an acknowledgment of a feoffment 
of record. Varick v. Jackson, 2 Wend. 166. 

2. The holding over of a tenant for life, after the determination of 
his estate, though he claims the fee, is not a disseizin of the 
rightful owner. J. 

See Esyectrmenr, 1, 2, 3, 4. 

DOWER. 

1. A writ of dower unde nihil habet lies only against the tenant 
of the freehold. Hurd v. Grant, 3 Wend. 340. 

2. Where the demandant failed in showing that the defendant 
was such tenant, and where it was proved on the part of the 
defendant that another was tenant of the freehold, the court 
refused to set aside a nonsuit. Jb. 

3. Admeasurers of dower, in ascertaining the part to be assigned 
to the widow, are not authorized to make any deduction in 
consequence of any conveyance of land made by the husband 
to the wife during marriage. Hyde v. Hyde, 4 Wend. 630. 

DURESS. See Bonp anp Warrant, 2. 

EJECTMENT. 

1. A defendant in an action of ejectment is entitled to avail him- 
self of an outstanding title, against the lessors of the plaintiff, 
although he is in possession without color or claim of title; his 
possession is good against all the world except the legal owner, 
and by showing the title in another, he destroys the plaintiff’s 
right to recover. By Oliver, senator. Schauber v. Jackson, 
2 Wend. 14. 

. A defendant cannot controvert a plaintiff’s title by showing a 
title in some third person, where he entered by the permission 
of the plaintiff, or as an intruder upon the possession of the 
plaintiff without such permission, and without claim of title, or 
where the plaintiff claims under a judgment and execution 
against the defendant. In these cases he is estopped from set- 
ting up an outstanding title. By Stebbins, senator. 10. 

3. Where a person intrudes, without claim of right, upon the 
actual possession of another, there is reason in compelling him 
to restore the possession before he be permitted to show title in 
a third person. But the reason does not apply in a case of that 
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constructive possession which the law implies as following title ; 
and a defendant entering, declaring that he takes the lands as a 
mere possessor, acknowledging his ignorance of the owner, and 
expressing a desire to discover him, for the purpose of purchas- 
ing, is not precluded from showing the title out of the lessors 
of the plaintiff, notwithstanding he may be unable to trace it to 
himself. By Stebbins, senator. Ib. 

Where a grantee, under a conveyance from a tenant by the 
curtesy of a house and lot, goes into possession of the lot and of 
an alley adjoining the same, which had been used for thirty 
years by the owners of the lot as appurtenant thereto, continues 
in possession himself nine years, and then acquires title to the 
alley from a third person, he cannot set up such title as adverse 
in an action of ejectment brought by the heir to recover the 
premises as the inheritance of his mother, the action being 
brought within twenty years after the termination of the life 
estate. Jackson v. Mancius, 2 Wend. 357. 


. A release by one of two lessors of the plaintiff is no bar to a 


recovery in an action of ejectment, such release affecting only 
the quantum of interest. A release by a sole lessor is a bar 
here, though held otherwise in England. Jackson v. McClaskey, 
2 Wend. 541. 

In ejectment, where the grantor of a small lot of land remained 
in the possession of the premises conveyed for twenty-seven 
years, and no entry or act of ownership on the part of the 
grantee was shown, it was /eld that such possession was not 
adverse; that nothing but a clear unequivocal and notorious 
disclaimer of the title of the grantee could render the possession, 
however long continued, adverse. It was further held that the 
defendant was not entitled to notice to quit; that the relation of 
landlord and tenant did not subsist between the grantor and 
those claiming under the grantee, the more especially as the 
nature and situation of the property repelled the presumption of 
a hiring of the premises by the grantor. Jackson v. Burton, 2 


Wend. 341. 


. A conveyance in fee having been shown from the original pro- 


prietor of a tract of land, the grantees wil] be presumed to have 
entered into possession; and whoever is in possession will be 
presumed to hold for them, and in subordination to their title, 
until the contrary appears. So ruled, in a case where the claim 
to recover was made under a conveyance executed fifty-five 
years before suit brought. Doe v. Butler, 3 Wend. 149. 

A demise in a declaration of ejectment laid from a man who 
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was dead at the commencement of the suit, may be objected to 
at the trial, and is cause of nonsuit. A lessor must be capable 
of making a demise, not only at the time alleged in the decla- 
ration, but also when the suit is commenced. Jb. 

9. Where a joint demise is laid in the names of several lessors, it 
must be proved as laid; and unless it be shown that the lessors 
had such an interest as would enable them to join in a demise, 
the plaintiff will be nonsuited. Jb. 

10. Where a person entered into the possession of land belonging 
to his father-in-law, who promised to give the land to him and 
his wife, and subsequently by will devised the same to the wife, 
it was held, in an action of ejectment brought by the heirs of the 
wife, that a possession of thirty-six years continuance under a 
conveyance from the husband, was not adverse, and that a con- 
veyance to the husband from the ancestor could not be presum- 
ed. Jackson v. French, 3 Wend. 337. 

11. Where a jury would not be warranted by the evidence in an 
action under the statute for waste, to find a verdict for the plain- 
tiff, a judge is not authorized, in an action of ejectment founded 
on an alleged forfeiture for waste, to instruct a jury that the acts 
complained of simply because done without the permission of 
the landlord, work a forfeiture of the tenant’s right: he should 
submit the question to the jury to determine whether the acts 
cone were in fact prejudicial to the plaintiff’s interest. Jack- 
son v. Tibbits, 3 Wend. 341. 

12. It seems, that if waste be committed in a dwelling house, part 
of the property demised, only such parts of the dwelling house 
are forfeited as the waste is committed in. J6. 

13. A rule to appear and plead in ejectment will be ordered where 
the service of the declaration is on the wife of the defendant on 
the premises. Jackson v. Salisbury, 3 Wend. 430. 

14. A tenant for one year holding over, is a tenant from year to 
year, and entitled to notice to quit before an ejectment can be 
brought against him. Jackson v. Salmon, 4 Wend. 327. 

15. A person coming in under such tenant, stands in the same 
relation to the landlord, and is also entitled to notice to quit. Ib. 

16. An equitable lien or mortgage cannot be set up at law as a 
legal estate to defeat a recovery in an action of ejectment. 
Jackson vy. Parkhurst, 4 Wend. 369. 

17. Notice to quit is not necessary from a purchaser at a sale, by 
virtue of a surrogate’s order for the payment of debts, fo a person 
in possession under a conveyance from the heirs of the testator 
or intestate. Jackson v. Robinson, 4 Wend. 436. 
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18. An offer to purchase land by a party having the title, does not 
impair or affect his right ; such offer, however, by a party, bars 
the defence of adverse possession. Jackson v. Britton, 4 Wend. 
507. 

19. Aliens authorized by statute to hold lands, but inhibited from 
leasing or demising the same, are not precluded from making a 
demise for the purpose of bringing an ejectment. Ib. 

20. A plaintiff in ejectment is entitled to recover upon the parol 
acknowledgment of the tenant that the plaintiff is the owner of 
the premises; the tenant having no title himself. Jackson v. 
Denison, 4 Wend. 558. 

ERROR. 

1. Where a judgment is pronounced in the Supreme Court on 

pleadings brought up from an inferior court, and the party 

against whom the judgment is, asks and obtains leave to amend 
his pleadings, which he accordingly does, and issue is joined, 
and a trial had on such amended pleadings, the party amending 
is estopped from afterwards alleging error in the judgment 

pronounced on the original pleadings. Campbell v. Stakes, 2 

Wend. 137. 

Error cannot be alleged in the Court for the Correction of 

Errors, for that in a cause where there were two issues joined, 

the jury had passed upon only one of them, if it appears that 

the question has not been brought before the Supreme Court, 
on a motion in arrest of judgment, or otherwise. Jb. 

3. The Court for the Correction of Errors is strictly an appellate 
court for the re-examination and correction of erroneous decis- 
ions actually made by other tribunals, upon questions distinctly 
presented to the court below, and none other will be considered. 
Tb. 

4. There are also cases which have been passed upon by the 
court below, which will not be revived by the Court of Errors 
but in the exercise of a sound discretion ; as where the Court of 


re) 


Errors is asked to reverse or modify the decision upon some new 
point not raised in the court below. It would seem that a 
decree of the chancellor will not be reversed for the purpose of 
giving the apppellant a remedy which he did not ask for in the 
Court of Chancery ; but a judgment of a court of law will not be 
sustained merely because the plaintiff in error has neglected to 
urge every valid objection which might have been insisted on 
by way of argument in the court below. Tb. 

5. Where, in a record of a judgment of the Supreme Court of 

New York, reversing a judgment of the Common Pleas, restitu- 
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tion was awarded upon a bare suggestion that the prevailing 
party in the court below had obtained satisfaction of the judg- 
ment pronounced in his favor, whereby the losing party had lost 
a certain sum, the Court of Errors refused to consider the point, 
as the question had not been submitted to or passed upon by the 
the Supreme Court. Safford v. Stevens, 2 Wend. 158. 

6. The practice of applying to the Supreme Court on affidavit for 
leave to make a suggestion on the record in such case, to lay 
the foundation of a judgment for restitution, approved. 0. 

. It is error in a court of common pleas to refuse to decide ques- 
tions of law pertinent to a case on trial, upon which a decision 
is asked by one of the parties. Van Hoesen v. Van Alstyne, 
3 Wend. 75. 

8. Where a court of common pleas refuse to exercise a discretion 
vested in them by law, under the impression that they possess 
not the power which they are called upon to exercise, and in 
consequence a judgment is erroneously obtained, such judgment 
will be reversed forerror. Beach v. Chamberlain, 3 Wend. 366. 

9. Where a party to a writ of error dies after joinder in error, a 
judgment in error will be directed to be entered nunc pro tunc 
as of a time previous to the death. Bemus v. Beckman, 3 
Wend. 667. 

10. On reversal in the Court for the Correction of Errors of a 
judgment of the Supreme Court of New York, rendered on a 
judgment removed into that court from the common pleas, such 
judgment is given as ought to have been given in the Supreme 
Court. Close v. Stuart, 4 Wend. 95. 

11. An appeal from an order of the chancellor refusing a re-hear- 
ing of a motion for instructions to a master as to the examina- 
tion of a witness, will not be entertained. Williamson, appel- 
lant, 4 Wend. 1790. 

12. An appeal does not lie from an order of the chancellor di- 
recting the sale of property, the subject of contest between the 
parties litigant, and ordering the money to be brought into court 
to abide the final order to be made upon the rights of the parties ; 
such order relating only to the preservation of the property, and 
not affecting the merits of the cause. Chapman, appellant, 4 
Wend. 173. 

13. Where there was a defective verdict in a case; where the 
damages found by the jury exceeded the damages claimed in the 
declaration ; where the judgment was entered for only the dam- 
ages and costs in an action of debt; and where the judgment 
was general instead of special, exempting the body of the de- 
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fendant from imprisonment after a confession of a plea of an 
insolvent discharge, the Court for the Correction of Errors dis- 
missed a writ of error with costs, on the ground that the party 
might have obtained relief in the court below had he there 
sought it. Houghton v. Starr, 4 Wend. 175. 

14. It was shown in this case, that after the entry of the judg- 
ment, and before the suing out of the writ of error, the defendant 
below applied to the Supreme Court to set aside the proceedings 
of the plaintiff for irregularity ; but it was not shown that he 
had asked for a correction of the specific errors relied on for a 
reversal of the judgment. 6. 

15. A cause will not be heard on writ of error, unless the bill of 
exceptions, if there be one, is entered on the record. Anon. 4 
Wend. 193. 

16. A writ of error coram vobis will be quashed, where the names 
of the parties in the judgment sought to be reversed are not 
truly stated. Brown vy. Davenport, 4 Wend. 205. 

17. Where there is error in a record of an inferior court, which 
the party obtains leave to cure by an order or rule of such court, 
but neglects to amend his record conformably to such rule, the 
judgment will be reversed, notwithstanding the rule. Waldron 
v. Green, 4 Wend. 409. 

18. A judgment will not be reversed for a technical error in enter- 
ing it. Wilson v. Gale, 4 Wend. 623. 

ESCAPE. 
1. A bond for the limits, given by a defendant who had been 
charged in execution, and to whom the plaintiff had previously 
given permission to go at large, beyond the jail liberties, does 
not revive the judgment, so that an action can be maintained 
against the sheriff foranescape. Poucher v. Holley, 3 Wend. 
184. 

. Although it was not the intention of the plaintiff to discharge 
the debt, a voluntary discharge by a creditor of his debtor from 
the limits, discharges the judgment and the debt. Jb. 

ESTOPPEL. See Evivence, 14; Jupement anv Execution, 6. 

EVIDENCE. 

1. In an action by the assignee of an insolvent debtor, in which 
the plaintiff declares as assignee for a cause of action existing 
prior to the assignment, the plaintiff must prove, on the trial, 
the character in which he sues, although no other plea than the 
general issue is interposed. Best v. Strong, 2 Wend. 319. 

. The memoranda of a deceased notary of the demand and notice 
of non-payment of a promissory note, are prima facie evidence 
of the fact. Butler v. Wright, 2 Wend. 369. 
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3. Where the payment of money is a condition precedent to the 
performance of a covenant to convey land, a waiver of the con- 
dition cannot be given in evidence in support of a declaration 
for breach of the covenant averring performance. Baldwin v. 
Munn, 2 Wend. 399. 

4. The written laws of foreign states must be proved by an exem- 

plification, and cannot be proved by the printed statute books 

of such state. Packard vy. Hill, 2 Wend. 411. 

Where an endorsement in part satisfaction of a judgment is 
made on an execution, being the proceeds of property sold, 
which sale is subsequently set aside, the plaintiff in the execu- 

tion may show the facts of the case, notwithstanding the return 

of the officer, and the endorsement will be held a nullity. Dubois 

v. Dubois, 2 Wend. 416. 

Evidence of usury is admissible under the general issue in 

assumpsit. Fulton Bank v. Stafford, 2 Wend. 433. 

. After a lapse of fen years, a written memorandum, made at the 
time of the transaction, respecting notice of protest of a note, 
may be read in evidence, as a link in the chain of testimony. 
Hart v. Wilson, 2 Wend. 513. 

8. Evidence varying the terms of a written submission, is inadmis- 
sible. So also evidence of mistakes in an award by arbitrators, 
cannot be shown in a court of law. Efner v. Shaw, 2 Wend. 
567. 

9. An instrument under seal, to which is affixed the name of a 
subscribing witness, can be proved only by such witness, unless 
it appear that his attendance cannot be procured. Henry v. 
Bishop, 2 Wend. 575. 

10. A person present at the execution of the instrument, who 
not then, but subsequently affixes his name as a witness, is not 
a subscribing witness within the reason of the rule ; and his tes- 
timony cannot be received, it appearing that there were wit- 
nesses who did subscribe their names at the time of the execu- 
tion. Lb. 

11. An award of the Onondaga commissioners, respecting lands 
situate in that county at the time of the award, may be ezempli- 
fied by the clerk of that county, although subsequently included 
in the county of Cayuga. Jackson v. Tibbits, 2 Wend. 592. 

12. A record, verdict, or judgment, is not conclusive when offered 
as evidence to prove an issue of fact, and not brought forward 
by plea as an estoppel. The jury in such case may find against 
the facts so proved, if the other evidence in the case will warrant 
their so doing. Jackson v. Wood, 3 Wend. 27. 
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13. To make a record evidence to conclude any matter, it should 
appear from the record itself that that matter was in issue; and 
evidence cannot be admitted that under such a record any 
particular matter came in question. JO. 

14. An estoppel cannot be created by parol evidence helping out 
a record ; to constitute an estoppel by a former judgment, the 
precise point which is to create the estoppe: must have been put 
in issue and decided, and that it was so put in issue and decided 
can appear by the record alone. Ib. 

15. The lessors of the plaintiff, in an action of ejectment, are not 
barred from their action, by the production of a record of a 
verdict and judgment in a suit against the lessors and others as 
heirs and devisees, in which they pleaded riens per descent, and 
on the trial of which issue the question was whether the premises 
claimed in the action of ejectment and other lands held by the 
lessors and their co-defendants in that suit came to such defend- 
ants by descent or devise, and were assets in their hands to pay 
the debts of their ancestor, although the jury on the issue of 
riens per descent found against the defendants, it not appearing 
from the record that the fact in issue in the action of ejectment 
was in issue and decided in the former suit. J. 

16. If a verdict in a former suit will stand, on the assumption that 
the issue therein was found in favor of the title set up in the 
second suit, such verdict and the judgment thereon are not 
conclusive. Ib. 

17. Nor does it help a defendant in an action of ejectment, that 
the title set up by the lessor was in dispute in the former action, 
if such title came in question only collaterally, and if it does 
not appear that the verdict is necessarily based upon the finding 
that the lessor had no title. That the jury found against the 
lessor must appear affirmatively, and not rest in inference. Ib. 

18. Proof of hand-writing of the endorser of a note, going no 
farther than that the witness believed it to be the hand-writing 
of the endorser, founded upon the facts of having seen him write 
his name two months before the trial, and also having seen him 
write five years before the trial, stating at the same time that he 
would not have been able to have testified to the hand-writing 
from the fact alone of having seen him write five years ago, and 
expressing doubts as to a part of the signature, would scarcely 
be sufficient to uphold a verdict, if the question as to its suffi- 
ciency had been properly submitted to a jury. Utica Ins. Co. 
v. Badgcr, 3 Wend. 102. 

19. Where a judge upon such evidence, in an action by the en- 
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dorsees of a promissory note, charged the jury that the plaintiffs 
were entitled to a verdict, instead of leaving it to them, under 
proper instructions, to say whether the endorsement was or was 
not the hand-writing of the party, a new trial was granted. Ib. 

20. A witness, on his examination, may recur to a written mem- 
orandum, to refresh his memory as to facts to which he is called 
to testify. Holladay v. Marsh, 3 Wend. 142. 

21. Where deeds of lands embrace premises lying in two counties, 
and are recorded in only one of them, and it is proved that the 
originals are lost, exemplifications of the records of the deeds 
are competent evidence to prove the contents of such deeds, in 
an action of ejectment for the recovery of the premises conveyed, 
situate in tbe county where the deeds are not recorded. Jack- 
son v. Rice, 3 Wend. 180. 

22. The bare fact of two persons holding different parcels of what 
was once an undivided tract of land, deriving title from the 
same source, constitutes no privity of estate, so that the testi- 
mony of a deceased witness on the trial of an action of eject- 
ment against one, for the premises in his possession, can be 
given in evidence in an action of ejectment against the other for 
the premises possessed by him, although both actions be by the 
same claimant. Jackson v. Crissey, 3 Wend. 251. 

23. A discharge under the act abolishing imprisonment for debt 
in certain cases, may be given in evidence under the plea of a 
general issue ; and a variance between the discharge pleaded 
and that produced on the trial, will not prevent the party from 
offering the discharge in evidence. radley v. Ficld, 3 Wend. 
272. 

24. Reasonable notice must be given to produce books or papers 
before the time when the cause may be tried. What shall be 
deemed reasonable notice depends upon the circumstances of 
the case. Whether secondary evidence shall be admitted de- 
pends upon the discretion of the judge. Utica Ins. Co. v. Cad- 
well, 3 Wend. 296. 

25. The privilege of not disclosing a communication made by a 
client to counsel, is confined to counsel and to an interpreter, 
though ié seems the rule might perhaps be extended to the clerks 
of counsel. Jackson v. French, 3 Wend. 337. 

26. But a person in no way connected with the counsel, present 
at a communication made to him by a client, is bound to testify. 
1b. 

27. A promissory note for the payment of money, void in law, so 
that a suit cannot be maintained upon it, may be used never- 
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theless as evidence of an acknowledgment of indebtedness to 
take a case out of the statute of limitations. Utica Ins. Co. v. 
Kip, 3 Wend. 369. 

28. The defendant has a right to avail himself of the testimony 
of special bail, by substituting and justifying new bail. Leggett 
v. Boyd, 3 Wend. 376. 

29. A will upwards of 40 years standing after the death of the 
testator, it being clearly proved that the land devised by it had, 
ever since the death of the testator, been held under and accord- 
ing to its provisions, was admitted in evidence as an ancient 
deed, without proof of its execution, although one of the sub- 
scribing witnesses was shown to be alive and within the juris- 
diction of the court, and notwithstanding that the attestation did 
not state that the witnesses subscribed their names in the presence 
of the testator. Jackson v. Christman, 4 Wend. 277. 

30. The omission to state the fact that the witnesses subscribed 
their names in the presence of the testator, does not conclude 
the jury from finding that the will was so subscribed, if warranted 
by the circumstances to find in favor of its due execution. Jb. 

31. Where a bond signed by several obligors came collaterally in 
question, and the name of one of the obligors and of one of the 
witnesses was the same, and the judge at the trial admitted the 
bond to be read in evidence, upon proof of the hand-writing of 
the other witness who was shown to be dead, without requiring 
the absence of the other witness to be accounted for, it was held 
that the judge erred; that in the absence of proof, he was not 
authorized to say from the identity of the name that the obligor 
and witness were the same person; and it seems that though the 
fact had appeared he would have been a competent witness in 
the cause, it being between other persons. J 6. 

32. The admissions of a party under a misapprehension of his 
legal rights and liabilities, do not affect his interests. Morse v. 
Hitchcock, 4 Wend. 292. : 

33. Although seizin be alleged in a declaration of covenant on a 
lease for rent, the plaintiff is not bound to prove it; nor to show 
the defendant in possession, where it is in evidence that he 
claimed to be the assignee of the lease and actually paid rent. 
Lush v. Druse, 4 Wend. 313. 

34. Proof of the hand-writing of subscribing witnesses to a sealed 
instrument who are shown to be dead or beyond the jurisdiction 
of the court, is good evidence of the execution of the instrument 
without proof of the signatures of the parties. Jb. 

35. The declaration of the plaintiffs in an execution attempted to 
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be shown dormant, are not admissible in evidence in an action 
against the sheriff for a false return of a second execution, 
where it is not shown that they had indemnified the sheriff. 
Benjamin v. Smith, 4 Wend, 332. 

36. Parol evidence is not admissible to show the land intended to 
be granted by a deed, where the premises are described as being 
all the land purchased by the grantor of A B, and where, without 
such description, the deed is incapable of location ; the deed to 
the grantor in such case must be produced. Jackson v. Park- 
hurst, 4 Wend. 369. 

37. The admissions or declarations of an agent, relative to the 
settlement of an account, made seventeen months after the 
pretended settlement, when there is no proof of a settlement in 
fact, are not admissible in evidence against his principal. 
Thallhimer v. Brinckerhoff, 4 Wend. 394. 

38. The acts and declarations of the agent at the time of the 
transaction are binding upon the principal, but what he says at 
another and subsequent period, are not evidence against the 
principal : his declarations are received not as admissions, but 
as a part of the res gesta. Ib. 

39. An exemplification of letters of administration from the surro- 
gate’s oflice is good evidence, without accounting for the non- 
production of the original letters. Jackson v. Robinson, 4 Wend. 
436. 

AO. The declarations or admissions of a party showing title out of 
himself or in the lessor of the plaintiff, in an action of ejectment, 
are inadmissible in evidence to divest him of his legal estate, 
where there is no proof of a tenancy by the party in support of 
which the declarations can be applied, or where there is no title 
shown in the party in whose favor the admissions are made, 
independent of such declarations. Jackson v. Anderson, 4 
Wend. 474. 

41. Where premises demised by a lease were described by distances 
from a given corner, and were bounded on one side by a lot 
described as of a particular number, and a diagram of the 
demised premises described an obtuse angle, leaving a gore 
between the angle and the lot specified as a boundary, it was 
held that parol evidence was admissible to show the intent of the 


parties to cover as well the gore as the premises included within 
the distances, although there were no natural or artificial objects 
to control or regulate the courses and distances. Jackson v. 
Britton, 4 Wend. 507. 

42. One of two attorneys executing a deed may prove the execution 
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of it by himself, but not by his co-attorney where there is a 
subscribing witness to the deed. Jd. 

43. Recitals, in a power of attorney executed thirty-six years before 
the trial of the heirship of the constituents in such power, 
together with slight parol proof of such heirship, is prima facie 
sufficient to entitle a party claiming under a conveyance by 
virtue of such power, to recover in an action of ejectment. 
Jackson v. Russell, 4 Wend. 543. 

44. The testimony of a witness proving that on search made in a 
surrogate’s office for a will, which, according to the laws relating 
to ancient wills, ought there to have been deposited, that such 
will could not be found, is equivalent to the testimony of the 
surrogate himself, although the witness is not a clerk in the 
‘office, the search being made under the direction of the surro- 
gate. The certificate of the surrogate is not the only competent 
evidence in such cases. Ib. 

45. Afier such preliminary proof, an exemplification of the will 
from the surrogate’s officé is competent evidence. Ib. 

46. A warrant, under which a false imprisonment takes place, 
produced on the trial by a plaintiff, is evidence of the facts 
contained in it, until gainsayed by proof on his part. Scott v. 
White, 4 Wend. 555. 

47. The declarations of a third person, referred to by a party, are 
not evidence against such party, unless strictly within the sub- 
ject matter in relation to which the reference is made. Duval 
v. Covenhoven, 4 Wend. 561. 

48. A promissory note, void on the ground of being discounted by 
an incorporated company not authorized to carry on banking 
business, is nevertheless competent evidence, it seems, in support 
of the money counts. The Utica Insurance Company v. Blood- 
good, 4 Wend. 652. 

49. A stipulation not to plead the statute of limitations in a prose- 
cution for any balance that may be due on a note particularly 
described, may be used in support of the money counts, though 
the note be adjudged illegal and void. J. 

See Stanper, 1, 2,3,4,17; Assumpsir, 27; Liew, 8,9, 10, 11, 
13; Macicious Prosecution, 6. 

EXECUTION. 

1. To constitute a /evy under an execution, the officer should 
enter upon the premises where the goods of the defendant are, 
and take actual possession of them. The goods should be 
brought within his view, and subjected to his control; and it 
seems that an inventory should be taken of them. He should 
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assert his title to them by virtue of the execution, and his acts 
should be public, open, and unequivocal, and nothing should be 
done by him to cast concealment over the transaction. It seems, 
that the acts of the sheriff, as to the asserting of his rights and 
the divesting of the possession of the defendant, should be of 
such a character as would subject him to an action as a tres- 
passer but for the protection of the execution. Beekman v. 
Lansing, 3 Wend. 446. 

2. In an action of debt on a bond conditioned for the payment of an 
annuity, after judgment, it is not necessary to have a scire fa- 
cias to warrant an execution for subsequent arrears. An exe- 
cution may be sued out without a scire facias, but it seems it 
would be well to specify in the direction, particularly, the arrears 
claimed. Wood v. Wood, 3 Wend. 454. 

See Evipence, 5. 

EXECUTORS AND ADMINISTRATORS. 

1. It is the duty of trustees and guardians to keep the money 
belonging to the trust estate properly invested. Depeyster v. 
Clarkson, 2 Wend. 77. 

2. If they neglect to make investments, they are chargeable with 
the interest of the unemployed funds, commencing six months 
after the receipt of the moneys. 6. 

3. A trustee is not permitted to put the income of an estate into 
his own pocket, to be accounted for at the termination of the 
trust, and in the mean time appropriate the capital to the payment 
of the annual expenses of the trust. The interest or income 
should first be applied and exhausted in the support of the cestuis 
que trust, if infants, and to answer the other exigencies of the 
trust, before the principal is encroached upon. 6. 

4. Where annual disbursements are required, and they are equal 
to the whole income of an estate, and the trustee is charged 
with interest on the income used by him and not invested, he 
will have to pay the interest as it falls due; but if the disburse- 
ments or investments that he makes are less than the income, 
then he will not be required to pay the interest which he may 
owe as it falls due, but it will be carried into the disbursement 
fund, which bears no interest. ‘This rule, therefore, does not 
allow compound interest. J 6. 

. Where, for a period of 20 years, a large balance, amounting on 
an average to a sum exceeding %5000, was annually left in the 
hands of executors and guardians, who after the first seven 
years made no investments whatever of the moneys remaining 
on hand, but the same were used by one of the executors as his 
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own, against whom a bill to account was filed, the following 
directions were given to the master in stating the account, and 
the decree of the chancellor containing such directions, on 
appeal to the Court of Errors, was affirmed, viz. The master 
‘is directed so to state the account as that the defendant shall 
be charged with interest on the annual balances and on two 
certain bonds, one given by the defendant, and the other by one 
S. H., (for which the defendant had become responsible,) but 
also on all moneys received by him during each year, from the 
end of six months after the day of the receipt thereof to the 
end of the year, deducting therefrom, except as hereinafter 
mentioned, the interest on all payments, of what nature or kind 
soever, from the respective dates thereof to the end of the year ; 
and that the interest which shall appear at the end of every year 
during the period of such account, to be due from the defendant, 
be applied towards satisfying, in the first instance, as far as the 
same shall extend, and before resorting to the principal, any 
payments, including expenditures and investments thereafter 
made by the defendant, to or on account of the complainants, 
or their estate, but so, nevertheless, as not, in any case, to 
compute interest on interest; and to that end, the master is 
hereby directed to carry into the said account the interest annu- 
ally accruing on the said two bonds, on the first day of January 
ineach year, until the principal was paid. And the said master 
is further directed, during the first year of the said account, 
commencing on the first day of January, 1803, to compute 
interest on the respective receipts and payments by the defendant 
during the year, to the end thereof, and strike the balance of 
such interest, and carry the same into the column of simple 
interest, to be added to or deducted from the interest to be 
computed on the yearly balance of the principal moneys, as the 
case may be; and such amount of interest at the end of the 
year 1803, shall be deemed the fund out of which payments are 
made during the ensuing year or years, until the same is 
exhausted, and so from year to year until the termination of the 
account, except that no interest after the year 1803 is to be 
credited on payments made by the defendant, until such fund of 
interest as aforesaid shall first have been exhausted; but as to 
any excess of payments, interest is to be computed thereon ; 
and in case it shall so happen, that at the expiration of any year, 
the balance of interest shall be found in favor of the defendant, 
then the same shall be applied towards diminishing the principal 
moneys then due to the complainants, or the said estate. Jb. 
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6. Moneys arising from the sale of real property in another state, 


~) 


on an order of a Court of Probate there, are not assets in the 
hands of the executor in the state of New York, and cannot 


be so averred in a replication to a plea of plene administravit. 
Peck v. Mead, 2 Wend. 470. 


. Inan action against an administrator, a creditor is not concluded 


by the inventory, but may show the goods and chattels invento- 
ried to be of a greater value than the amount specified in the 
same. Nor would the administrator, it seems, be concluded by 
the inventory. Willoughby v. McCluer, 2 Wend. 608. 


. After an administratriz has pleaded the general issue, and a 


plea of plene administravit preter a certain sum, and the plain- 
tiff in the action has replied, admitting the truth of the second 
plea, praying judgment, &c. a plea puis darrein continuance, 
setting forth a judgment confessed by the administratrix, in a 
suit commenced since the action in which the plea is interposed 
was at issue and noticed for trial, will be received and consid- 
ered good. Lawrence v. Bush, 3 Wend. 305. 

An administrator cannot retain money remaining in his hands 
unadministered, to apply on a contract for the sale of land to 
the intestate, where the contract has been annulled and can- 
celled by the vendors. He cannot thus benefit the heirs seek- 
ing an enforcement of the contract, at the expense of the creditors 
of the intestate. Harmon vy. Durham, 3 Wend. 367. 


16. An executor, by virtue of his office, becomes a trustee for the 


devisees and creditors of the testator, when it is ascertained 
that the personal property of the estate is insufficient to pay the 
debts of the testator; and in such case he will not be permitted 
to sell the real estate of the testator under a judgment held 
by himself and to become the purchaser. Rogers and Rogers, 


3 Wend. 503. 


11. The lapse of 14 years between the granting of administration 


and an application to a surrogate for the sale of real estate, is a 
sufficient cause without explanation for the rejection of the ap- 
plication : still if the surrogate errs in entertaining the petition, 
his error can be corrected only on appeal. Jackson v. Robin- 
son, 4 Wend. 436. 


See Limirartion, 7. 


Fr 
1. 


ALSE IMPRISONMENT. 


Where an offender arrested under a warrant endorsed in pursu- 
ance of the act ‘ for the better apprehending of felons and other 
offenders,’ was taken into the county where the magistrate 


resided who issued the warrant, he not being a justice of the 
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county where the offence was committed, it was held, that an 
action for false imprisonment was properly brought, the officer 
having neglected to comply with the requirements of the statute. 
Green v. Rumsey, 2 Wend. 611. 

2. False imprisonment will lie against an officer and a complainant 
in a criminal prosecution, where they combine and extort money 
from a party accused, by operating upon his fears, although the 
party be in the custody of the officer, under a valid warrant 
issued upon a charge of felony. Holley v. Miz, 3 Wend. 350. 

3. In an action for false imprisonment against two, where several 
damages are given, the plaintiff may cure the irregularity by 
entering a nolle prosequi against one, and taking judgment 
against the other. Jb. 

4. A misnomer of the person, in process on which an arrest is 
made, subjects the actors to an action for false imprisonment. 
Scott v. Ely, 4 Wend. 555. 

FORFEITURE OF ESTATE. 

1. Since the statute allowing the wife and her heirs to enter into 
lands belonging to her, aliened by the husband, after the de- 
cease of the husband, it seems that a feoffment by the husband 
of the wife’s estate does not work a forfeiture of his life estate. 
Jackson v. Mancius, 2 Wend. 357. 

2. If a forfeiture of a life estate accrues by the disseizin of the 
tenant for life, the reversioner is not bound to enter until the 
natural termination of the life estate. Ib. 

See Lanptorp anp Tenant, 20. 

FORGERY. See Principat anp AGENT, 3. 

FORMER RECOVERY. 

Where an erroneous judgment is recovered, and the amount thereof 
collected, and such judgment is subsequently reversed for de- 
fect of form merely, and restitution and costs of reversal awarded 
to the defendant in the original judgment, such defendant can- 
not plead the payment made by him on the erroneous judgment 
in bar to a second suit for the original cause of action. Close 
v. Stuart, 4 Wend. 95. 

FRAUD. 

1. Actual fraud in the conveyance of property may be shown by 
a creditor, although his debt accrued subsequently to the convey- 
ance sought to be avoided. Wadsworth v. Havens, 3 Wend. 
411. 

2. So a purchaser for a valuable consideration has a right to avoid 
a precedent fraudulent conveyance. Ib. 

3. Where a nephew, a simple, ignorant young man, was induced by 

VOL. V.—NO. IX. 20 
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his uncle, to accept a conveyance of land worth not exceeding 
$240, in satisfaction of a claim of at least $500, it was held, on an 
appeal from chancery, that from the nature of the transaction, the 
inadequacy of the consideration, the relative character, capacity, 
and connexion of the parties, fraud and imposition might well 
be presumed ; and a decree directing the payment of the original 
claim by the uncle, and a re-conveyance of the land by the 
nephew, was affirmed. Hall v. Perkins, 3 Wend. 626. 

FRAUDS, Statute of. 

A promise by one person to indemnify another for becoming a 
guarantor for a third, is not within the statute of frauds; such 
promise need not be in writing, and the assumption of the re- 
sponsibility is a sufficient consideration for the promise. Chapin 
v. Merrill, 4 Wend. 657. 


FRAUDULENT CONVEYANCE. 

1. A voluntary conveyance is a deed without any valuable consid- 
eration. If any thing valuable passes between the parties, it is 
a purchase; and it was accordingly holden that a bond executed 
by a son to his parent for $500, with interest annually, if 
demanded, was a valuable consideration, and would sustain a 
conveyance of land as a purchase; the securing to the grantor 
an annuity or rent equal to the legal interest of the bond, being 
deemed sufficient, even though it had been the intention or 
expectation of the parties that the principal of the bond should 
not be exacted. Jackson v. Peek, 4 Wend. 300. 

2. In the case of a voluntary conveyance, as much as in any other 
case, the question is as to actual fraud, which must be passed 
upon and decided by a jury. 0. 

3. A trifling accruing indebtedness, or a declaration by a grantor 
at the time of the making of a settlement upon his children that 
he owed some money, where he retained under his control 
property amply sufficient to meet such demands, is not sufficient 
to avoid a conveyance. Jb. 

4. Where, on the trial of a cause, a party seeking to avoid a 
conveyance admits that there is no actual fraud in the transac- 
tion, the court will not look into the facts and circumstances 
disclosed by the evidence, to determine whether the transaction 
be in fact fraudulent or not, although a verdict be taken and a 
case made, subject to the opinion of the court. Jb. 

See Sarg, 1, 2. 


FRAUDULENT JUDGMENT. 


1. The taking of a judgment for a larger amount than is actually 
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due, for the purpose of defeating another creditor, subjects the 
plaintiff to the penalty given by the statute of frauds, although 
a part of the debt covered by the judgment be actually due. 
Wilder v. Fondey, 4 Wend. 100. 


. The motives of a plaintiff in entering judgment upon a bond 


and warrant where he has no security besides the judgment, 
cannot be questioned; but where he has other security, and 
takes the only fund against which other creditors can proceed, 
his motives may be submitted to the consideration of a jury. 1b. 


. The statute of fraud reaches fraudulent executions as well as 


fraudulent judgments. An execution for the full amount of a 
bona fide judgment, where the whole or a part of the judgment 
is satisfied, is within the operation of the statute. JO. 


. A bond and warrant may be taken, and judgment entered 


thereon to cover future advances, but if an execution issues 
upon such judgment for more than is actually due, it is fraudu- 
lent if intentionally done; and whether issued intentionally or 
by mistake, for the amount directed to be levied, is a proper 
question for a jury. But to entitle a party to give proof upon 
such point, he must distinctly state the evidence he wishes to 


offer, unconnected with the question of the validity of the judg- 
ment. Jb. , 


GRANT. . 
A grant by the sovereign authority of the state of New York to A 


B and five others, as patentees, for and on behalf of themselves 
and their associates, the freeholders and inhabitants of the town 
of Hempstead, is a valid grant, being made to individuals by 
name, as trustees for the freeholders and inhabitants. North 
Hempstead v. Hempstead, 2 Wend. 109. 


GUARDIAN AND WARD. 


1. 


There can be no guardianship in socage of lands granted by 
the state of New York since the 4th of July, 1776, the act 
concerning tenures declaring that all lands held under the au- 
thority of that state, shall be and remain allodial and not feu- 
dal. Combs v. Jackson, 2 Wend. 153. 


. At the common law, where there was no guardian in socage, 


the father was guardian by nature to his heir apparent, until he 
arrived to the age of 21; this guardianship gave a control of the 


person only, and not of the estate, real or personal, of the infant. 
Tb. 


. Under the New York statute of descents, all the children are 


heirs apparent of the father, and he is entitled, as guardian by 
nature, to the guardianship of their persons until they attain the 
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age of 21, or marry, except where lands, granted before the 
revolution, descend to the children from their maternal relations, 
in which case, as the lands cannot go to him, if they be socage 
lands he will be guardian in socage, and may take the rents 
and profits thereof for the use of his children, until they attain 
the age of 14, and until another guardian be appointed. Ib. 

4. A guardian by nature has no control over the real or personal 
estate of his infant children. Jb. 

See Execurors, 1 —5. 

GRANT, Presumption of. See Presumption. 

HUSBAND AND WIFE. 

1. Where a bond is given by a husband to secure a separate main- 

tenance to his wife, on an agreement between them to live 

separate and apart, and they separate, and the wife subsequently 
returns for the purpose of resuming her duties and privileges as 

a married woman, and is received by her husband as his wife, 

the previous agreement to live separate from each other is at an 

end, and the bond which was given for the separate maintenance 

falls with the agreement. WShelthar v. Gregory, 2 Wend. 422. 

. The subsequent abandonment of the husband by the wife does 

not revive the bond or the legal liability of the husband to afford 

her a separate maintenance. Jb. 

See Wirness, 4; Princrpa, anp AGENT, 4. 

INCORPORATED COMPANIES. 

1. The members of an incorporated company made by statute 
individually liable as carriers at common law, are responsible 
to the same extent and in the same manner as if there was no 
act of incorporation. Allens v. Sewall, 2 Wend. 327. 

2. A suit brought against them for the loss of a packet entrusted 
to their agent, should be against all the co-partners, as the action 
is guasi ex contractu ; but the non-joinder of all cannot be taken 
advantage of on the trial, but must be pleaded in abatement. Jb. 

INDICTMENT. 

Where there are two counts in an indictment for a misdemeanor, 
one good and the other bad, and the defendant is convicted, the 
indictment will not be quashed on demurrer, or the judgment 
arrested or reversed for that cause. Mane v. The People, 3 
Wend. 363. 

INFANT. 

1. Where an infant took a mare on hire, and drove her with such 
violence, and treated her so cruelly otherwise, that she died ; 
it was held, that though case would not lie, trespass might be 
maintained against him. Campbell v. Stakes, 2 Wend. 137. 
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. If an infant who has a horse on hire, does any wilful and posi- 
tive act, amounting to an election, on his part, to disaffirmf the 
contract of hiring, the owner is entitled to the immediate pos- 
session. Ib. 

3. If the infant wilfully and intentionally injures the animal, an 

action of trespass lies against him for the tort. 1b. 

4. Infancy, with an averment that the injury happened through 
the unskilfulness, want of knowledge, discretion, and judgment 
of the defendant, would be a good bar to an action of trespass 
brought for killing a horse let to hire, by violent driving and 
cruel treatment. Jb. 

5. Infancy is admitted by a replication of a new promise to a plea 
of infancy, and need not be proved by the defendant. Goodsell 
v. Myers, 3 Wend. 479. 

6. The ratification of an infant's contract should be a promise to 
a party in interest or his agent, or at least an explicit admission 
of an existing liability, from which a promise may be implied. 
Tb. 

. The ratification should be equivalent to a new contract. Jb. 

&. The note of an infant is voidable, not void, and may be affirmed 
afier the infant comes of age. So held in a case where the 
action was on a negotiable note. Ib. 

9. An express promise need not be proved to render an infant 
liable for necessaries; but where he is sought to be charged 
otherwise than for necessaries, an express promise must be 
shown. Gay v. Ballou, 4 Wend. 403. 

10. An infant is liable to his step-father for his support ; a husband 


not being bound to support his wife’s child by a former marriage. 
Tb. 


See Discontinuance; Arrest, 2, 4. 
INJUNCTION. 


Where there is an unlawful diversion of a stream of water from 


D =I 


the mills and hydraulic works of a party, it is a proper case for 
the allowance of a preliminary tmjunction, as the injury, if per- 
sisted in, might be irreparable. Case v. Haight, 4 Wend. 632. 

INSOLVENT. 

1. An insolvent discharge, after a verdict and before judgment, in 
an action of trespass, does not protect a defendant from impris- 
onment. Hodges v. Chace, 2 Wend. 248. 

2. A plea puis darrein continuance of a discharge under the act 
abolishing imprisonment for debt in certain cases, is not a waiver 
of a plea in bar before put in; and the plaintiff cannot confess 
the plea and take judgment, but must proceed, and try the 
former issues. Rayner v. Dyctt, 2 Wend. 300. 
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3. An insolvent discharge, obtained in the state of New York can- 


~] 


9. 


not be pleaded in bar of a suit brought in a court of that state, on 
a contract made in another state subsequent to the passage of 
the act under which the discharge is obtained, between parties 
not inhabitants of the state of New York at the time of the 
contract, although, previous to the presenting the petition for the 
discharge, they become such inhabitants. Witt v. Follett, 2 
Wend. 457. 

An action cannot be maintained against the maker of a prom- 
issory note payable to bearer, by a person to whom the same has 
been transferred, where the maker has obtained a discharge from 
all his debts as an insolvent debtor, previous to the transfer; 
although after the discharge, but before the transfer, the maker 
makes a new promise to the payee to pay the debt, and such 
new promise is set up by way of replication to the plea of dis- 
charge. Depuy v. Swart, 3 Wend. 135. 

An insolvent’s discharge under the act exonerating a debtor 
from the payment of his debts, discharges the debt for which a 
note is given; the note becomes functus officio, loses its nego- 
tiable qualities, and a person to whom it is transferred after such 
discharge acquires no right to maintain an action upon it. Jb. 
A promise to pay a debt discharged under such insolvent law, is 
a new contract. A suit on such contract can be brought only in 
the name of the person with whom the contract is made: anda 
note, the evidence of the original debt, has no connexion with 
such suit, other than as furnishing a consideration for the new 
promise. Jb. 

In declaring in an action brought after such new contract, the 
plaintiff may set forth the original cause of action, and in his 
replication aver the new promise. Jb. 


. The moral obligation resting upon a debtor who has obtained 


an insolvent’s discharge, is a good consideration for a subsequent 
promise to pay a debt. McNair v. Gilbert, 3 Wend. 344. 

An action cannot be maintained by the assignee of a note 
payable to bearer, direct/y on the note, where the negotiability 
of such note has been destroyed by an insolvent discharge 
granted to the maker. Moore v. Viele, 4 Wend. 420. 


10. Nor can such assignee avail himself of a new promise subse- 


quent to that discharge, unless it be made to him personally, to 
his agent, or to a third person fo pay the assignee. Tb. 


11. A discharge of an insolvent debtor, void as to its effect in 


relieving the defendant from the payment of his debts, is equally 
inoperative to protect him from the imprisonment of his person. 
Witt v. Follett, 4 Wend. 501. 
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12. A foreigner who has resided in the state of New York, and 
transacted business as a commission merchant for seven years, 
and then returns home, taking with him his effects, and uncer- 
tain whether he will return or not, loses his character of an in- 
habitant; so that, though he returns to that state after a sojourn- 
ing. of only three weeks in his native land, he is not entitled to 
be discharged as an insolvent debtor, if, after his return, he 
engages in no business, and his residence, after his return, is 
merely of a temporary nature. In the matter of John M. 
Wrigley, 4 Wend. 602. 

INSURANCE. 

1. Where a vessel, warranted not to be employed in an illicit trade, 
is condemned by an Admiralty Court, acting as a Municipal 
Court to carry into effect navigation laws, for a violation of such 
laws, to support the allegation of a breach of such warranty, it 
is incumbent on the insurers to prove the existence of the laws 
alleged to be violated, as: courts cannot judicially notice the 
municipal laws of foreign countries, but require them to be 
proved like other facts. By Walworth, Ch. Ocean Ins. Co. v. 
Francis, 2 Wend. 64. 

2. The facts of seizure and condemnation are not enough to sup- 
port the allegation of a breach of warranty; the law under 
which the same took place must be produced and proved. By 
Spencer, senator. Ib. 

3. Where a vessel is warranted as being British, general evidence 
of her national character is prima facie sufficient, until doubts 
are raised by proof on the other side. By Walworth,Ch. Jd. 

4. The insurer, when he sets up the breach of a condition as a 
defence, must prove the breach, or at least rebut the general 
presumption, by proof on his part. By Spencer, senator. Ib. 

5. Whatever may be the law upon the question, how far a citizen 

or subject is bound, by the legislative or executive acts of the 

government to which he belongs, it seems, he is not bound by 
the judicial acts of a tribunal, merely because he is a subject 
of the government under which that tribunal is organized. By 

Walworth, Ch. Jad. 

How far and in what cases a citizen is bound to look to his 
own government only for redress for injuries committed by the 
judicial, legislative, or executive departments of his own country 
within the scope of their authority, gu@re. The question 
whether the assured can recover for an act done under the 
authority of his own state, does not arise, where, from the sen- 
tence of the court, it does not appear that the seizure and con- 





6. 
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demnation were, by virtue of such authority, for a violation of a 
municipal law of the government to which the party belonged. 
Without proof of the existence of such law, and that the con- 
demnation was for a violation thereof, the whole must be con- 
sidered illegal and unauthorized. By Spencer, senator. Ib. 
Where underwriters make no objection to the sufficiency of 
proof of interest, but put their refusal to pay on the ground that 
they are not liable for the loss, it is a waiver of preliminary proof 
of interest. Ib. 

8. Testimony that a voyage was fair and lawful, and that the 
vessel was not engaged in any illicit trade, is evidence of fact, 
not of law. Ib. 

9. The neglect of a supercargo to put in a claim to a vessel cap- 
tured for an alleged violation of navigation laws, does not affect 
the claim of the assured for a total loss. Jb. 

10. Where a policy of insurance was effected upon goods and 
merchandise laden or to be laden on board a ship for and during 
the term of six calendar months, without reference to any partic- 
ular voyage, the risk to commence from and immediately follow- 
ing the loading of the goods on board of the vessel, it was held, 
that a trading voyage was evidently contemplated by the parties ; 
that the policy was to be construed in the same manner as if a 
trading voyage had been expressed, with liberty to touch and 
trade at such ports and places on the globe as the insured should 
choose, subject to the accustomed and usual mode of transacting 
business at the several places visited by the vessel; and that 
however often the goods might be changed the policy would 
attach. Coggeshall v. American Ins. Co. 3 Wend. 283. 

11. If goods, whilst in the transportation from the shore to a ship 
engaged in a trading voyage, are lost, the insurer is liable, if 
the means employed for such transportation are according to the 
known course of trade and established usage of the place where 
the goods are thus attempted to be laden on board the vessel. J. 

12. Jt seems that it is not an established point, in this country, that 
the insurer would be discharged by the insured taking the goods 
in his own lighter for the purpose of landing them, if the goods 
should be lost. Jd. 

13. Underwriters may contract so as to incur risks antecedent to 
the date of the policy. Jb. 

14. Where a vessel insured against the perils of the sea on a 
voyage from the East Indies to Holland, was greatly damaged, 
and put into the Isle of France, from whence advice was sent to 
New York to the assured, who forthwith abandoned the vessel 
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to the underwriters there as for a total loss, giving notice on the 
sixth day of July, and in the mean time the master had caused 
the vessel to be repaired, so that on the twenty-cighth day of 
June she sailed from the Isle of France, being tight, stanch, 
and strong, bound to a port in Holland, where she subsequently 
arrived in safety, it was held, although a technical total loss had 
originally occurred, that the plaintiff was not entitled to recover 
as for such loss, but could recover only for a partial loss Dickey 
v. American Insurance Company, 3 Wend. 658. 

15. If a master of a vessel, in the exercise of his legitimate duties 
as the agent of whom it may concern, converts a total, into a 
partial loss before abandonment, the fact that the loss is no 
longer total takes away the right to abandon; and the result is 
the same where a total loss is converted into a partial loss by 
the acts of a stranger. J6. 

16. If the vessel is abandoned while the loss continues total, all 
the intermediate acts of the master are the acts of the under- 
writers; but if the property be restored before abandonment, 
the right to abandon is gone, and the acts of the master will 
be considered the acts of the assured. Jb. 

17. While it is doubtful whether the assured will or will not 
exercise his right of abandonment, the acts of the master cannot 
destroy the right to abandon. Jb. 

18. Where repairs are made by the underwriters or by the master 
as their agent, and the voyage is not lost, and the vessel arrives 
in safety, the assured cannot abandon. Jb. 

19. It is a well settled rule of American insurance law, that if a 
vessel is damaged by any of the perils insured against, so that 
the necessary repairs to restore her to her former state, and 
render her seaworthy will exceed three fourths of her value 
before the disaster, the owner is not bound to repair, but may 
abandon as for a total loss. ‘This is usually called an injury to 
more than half her value, because one third of the expense of 
repairs is deducted, new for old. JO. 

20. An underwriter is not answerable for a partial loss on memo- 
randum articles, except for general average, unless there is a 
total loss of the whole, of the particular species, whether the 
particular article be shipped in bulk or in separate boxes or 
packages. Wadsworth v. Pacific Insurance Company, 4 Wend. 
33. 

21. In the United States, partial loss and average are understood 
by commercial men to mean the same thing, and that average 
other than general includes every loss for which the underwriter 
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is liable, except general average and total loss, which last in- 
cludes total loss with salvage. J. 


22. Partial loss includes both general and particular average, and 


the latter term includes all partial losses except general average. 
Tb. 

23. Where the exception in the memorandum clause is broad 
enough to include other losses besides those arising from the 
inherent decay of the articles specified, the insurer is entitled 
to exemption from every risk plainly and explicitly included 
within the terms of the exception Jb. 


24. An underwriter is bound to know the general course of trade 


in relation to the voyage and the property which he insures. 
Where, therefore, it appeared that it was the usual custom in 
the port of New York, when a vessel laden with hides was de- 
tained at quarantine, to send the cargo by lighters to a depot at 
Brooklyn, and in such transhipment to lade the hides on deck 
as well as in the hold of the lighter, it was held, that the under- 
writer could not for that cause object to a recovery. IO. 

25. In case of a technical total loss of a vessel insured, if no freight 
pro rata itineris has been earned, or if the expense of sending 
on the cargo by another vessel will exceed a moiety of the 
freight agreed upon by the charter-party, it is a technical total loss 
of the freight which will authorize the assured to abandon: a 
technical total loss of the vessel involves a loss of the freight. 
The American Ins. Co. v. Centre, 4 Wend. 45. 

26. A vessel injured by a peril of the sea cannot be abandoned 
merely because materials to make full repairs cannot be pro- 
cured at the place where she happens to be ; if the vessel is not 
injured to a moiety of her value, it is the duty of the master to 
make her seaworthy and to proceed on the voyage, and the 
underwriter will be bound to furnish a complete indemnity for 
any additional expense subsequently incurred in completing the 
repairs. 1. 

27. In making an estimate of the probable expense of the repair 
of a vessel so as to ascertain whether the injury sustained will 
authorize an abandonment, the expense is to be estimated with 
reference to the cost of repairs at the port of necessity ; if, how- 
ever, full repairs cannot be made there, but the vessel can be 
repaired in part, so as to render her seaworthy, and enable her 
to pursue her voyage, then to the probable expense at the port 
of necessity it is proper to add the expense of the additional 
repairs at the place where the vessel would most probably be 
repaired in full. 0. 
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28. The master is not authorized to sell the ship or cargo except 
in a case of absolute necessity, where he is not in a situation to 
consult with his owner, and where the preservation of the pro- 
perty makes it necessary for him to act as the agent of whom it 
may concern. Ib. 

29. In England it is held that it is the duty of the master to repair 
the vessel, unless there be an actual total loss, or he has no 
means of repairing, and cannot procure any by the hypotheca- 
tion of the ship or cargo; in this country it is held, the right of 
the master to sell is more extensive ; if there be a technical total 
loss, and the master has reason to believe that his owner will 
elect to abandon, he is under no obligation to repair, but may 
sell the vessel, and such sale does not take away the right of 
abandonment, nor convert a total into a partial loss. Ib. 

30. A ship owner, entitled to abandon the vessel by reason of the 
extent of injury received by her from the perils insured against, 
cannot be required by a shipper of the cargo to repair for the 
purpose of sending on the cargo; he can only be required to 
send it on if another vessel can be procured. Ib. 

31. Jt seems that where a cargo is sent on by another vessel for 
the benefit of the salvage on the freight, the underwriter on the 
freight is bound to pay the expense of the transhipment, and 
the owner or underwriter on the cargo is only chargeable with 
the extra expense beyond the amount of freight as fixed in the 
original charter-party. 1. 

32. Whether shippers have a right to demand a return of the 
goods without paying freight, where a vessel meets with a dis- 
aster on the day after sailing, and returns to her port of depart- 
ure to repair. Quere. Ib. 

33. Where an insurance was effected by the owners of five sizths 
of a cargo of specie, amounting to $90,000, upon their interest 
in the cargo to the extent of *30,000, and a loss happened, it 
was held, that they were entitled to recover the whole sum in- 
sured, and not merely five sixths thereof. The Pacific Ins. Co. 
v. Catlett, 4 Wend. 75. 

34. An averment in the declaration that a large quantity, to wit, 
30,000 Spanish milled dollars, were laden on board the vessel 
for the contemplated voyage, and that the plaintiffs were ‘ the 
owners of and interested in the said specie to a large amount, 
to wit, the amount of all the money by the said plaintiffs insured 
thereon,’ and that the policy was made on their account and for 
their sole use and benefit, it was held to be supported by proof 
that the assured were the owners of five sixths of the $90,000 








168 Digest of Recent Decisions. [Jan. 


shipped on board the vessel, and that there was no variance 
between the proof and the averment, the averment being not of 
an entire interest in the whole cargo, but of an interest in the 
cargo to the amount insured thereon. Jb. 


35. A sale of the cargo and an investment of the proceeds in other 


merchandise by the owner of the remaining one sixth of the 
cargo for the purpose of remittance, he having gone out in the 
vessel as supercargo, a technical loss having happened, and the 
cargo having been left under his control by the master of the 
vessel at the port of necessity, does not destroy the right of 
the other owners who had insured their separate interest in the 
cargo to abandon the same to the underwriters, if, under the 
circumstances of the case, it would have been the duty of the 


master to have made the same investment for the benefit of 
whom it might concern. Jb. 


36. On a policy of insurance entered into in behalf or on account 


of the owners of a cargo, no one but the owners can sustain an 
action upon it; where the policy is entered into for whom it may 
concern, the action may be sustained by any one, although he 
has but a special interest in the cargo, as by lien, respondentia, or 
otherwise. In either case, however, it must appear that the 
policy was made in behalf of the person claiming to recover. Jb. 


37. One whose interest was not intended to be insured, cannot 


claim the benefit of an insurance effected by others, although, 


by the terms of the policy, his interest would seem to be cover- 
ed. Ib. 


INSURANCE COMPANIES. 


1. An insurance company may make a valid promissory note, 


which will be held good until the contrary be shown. Barker 
v. Mechanic Fire Insurance Company, 3 Wend. 94. 


2. A note by which J. F. as president of an insurance company, 


e 


promises to pay a sum certain, is not the note of the company, 
but of the maker alone. » Ib. 


. The Utica Insurance Company have a right to invest their 


surplus funds in loans. But having called in a part of their 
capital for the express purpose of making loans in a particular 
way, viz. by the issuing of checks in the shape of bank notes, 
it was held, that loans thus made are in violation of the restraining 
act, and that a note taken upon such loan is void. Utica Ins. 
Co. v. Cadwell, 3 Wend. 296. 


4. The money lent may however be recovered under the common 


count, and checks drawn, received as money, and duly paid, 
will be considered money. The recovery, however, in such case, 
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being on the contract as distinguished from the security, an 
action cannot be sustained against the borrower and his sureties, 
the sureties not being parties to the contract. 146. 

5. An insurance company, authorized to take and hold securities 
bona fide pledged to them to secure the payment of debts 
contracted with them, cannot loan money on the hypothecation 
of stock and the taking of a note as collateral security for the 
payment of the loan; when, by the act of their imcorporation, 
they are prohibited from discounting notes. The North River 


Insurance Company v. Lawrence, 3 Wend. 482. 


~~ 
rT 


Where a power to Joan money in a particular mode is given to 
a corporation, all other modes are necessarily excluded, and all 
securities other than those allowed to be taken by the act of 
incorporation, are void. Ib. 


~) 


A contract for the loan of money made with an incorporated 
company, as well as the security taken on such loan, is void, if 
the power to loan money is not expressly given, or necessarily 
incident to the powers granted to such company by its charter. 
Beach v. Fulton Bank, 3 Wend. 573. 

INTERLINEATION, See Deszp, 3. 

INTEREST. 

1. Znterest cannot be charged by forwarding and commission 

merchants, on items of an account for freight, wharfage, and 

storage ; they are entitled to interest only on cash advances. 

Trotter v. Grant, 2 Wend. 413. 

2. Instead of allowing interest to their customers on moneys 
received, it seems they may apply such moneys to the satisfaction 
of annual balances, unless otherwise directed, and allow interest 
only on the excess beyond the charges. Jb. 

3. An account consisting of items on the part of the plaintiff, and 

only of credits of payments on the part of the defendant, is an 

unliquidated running account, which does not carry interest 

without an agreement either express or implied. Wood v. 

Hickok, 2 Wend. 501. 

The testimony of a witness that it is the uniform practice of 

grocers to charge interest on goods sold, after ninety days, unless 


— 


a special agreement to the contrary is made, does not amount to 
proof of the usage of a particular trade, of which all dealers in 
that line are bound to take notice, and are presumed to be 
informed. Jb. 

It seems that if the custom of a merchant to charge interest 
after ninety days is known by those who deal with him, or if the 
length of credit is stated in an account rendered at the sale, an 
agreement to pay interest may be implied. J. 
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6. In assessing the damages for the breach of a contract, the jury 
may allow interest by way of damages. Doz v. Dey, 3 Wend. 
356. 

Interest may in all cases be collected by action of debt on 
judgment; and where the judgment is rendered on contract, it 
may be collected by directing its levy upon execution. Sayre 
v. Austin, 3 Wend. 496. 

8. A merchant or manufacturer whose uniform custom it is to 


~ 


charge interest after ninety days upon articles sold or manufac- 
tured by him, is allowed to charge interest accordingly to 
those who are in the habit of dealing with him, they being 
presumed to know such custom and to act in reference thereto. 
M‘Allister vy. Reab, 4 Wend. 483. 

See Lanpiorp ano Tenant, 14. 

JUDGMENT. 

1. A suit cannot be maintained in New York, on a judgment ob- 
tained in a justice’s court in a sister state, unless the statute 
organizing such court be shown; if, on the statute being proved, 
it appears that the subject matter of the suit was within the ju- 
risdiction of the court, and that the proceedings were had in 
conformity to the statute, the judgment will be entitled to full 
faith and credit. Thomas v. Robinson, 3 Wend. 267. 

2. The priority to which a judgment in favor of the United States 
is entitled, does not extend to create a prior lien on real estate : 
it merely gives a right of prior payment out of the general funds 
of the debtor in the hands of the assignee. Forsyth v. Clark, 
3 Wend. 637. 

See Sentence or Apmiracty Court, 1,2; Former Recovery, 
1; Maticrous Prosecution, 1; Evipence, 12, 13, 15, 16, 17. 

JUDGMENT AND EXECUTION. 

1. An execution was held to be dormant and fraudulent as to a 
subsequent execution, where the plaintiffs directed a stay of 
proceedings from March until July, and the sheriff delayed 
proceedings until December, in consequence of a conversation 
with them in August, inducing him to expect further directions 
before proceeding to close the execution ; the second execution 


having come to the hands of the sheriff in October. Benjamin 
v. Smith, 4 Wend. 332. 
. The interest in lands of a cestui que use may be sold by execu- 
tion. Jackson v. Walker, 4 Wend. 462. 
3. It is not necessary, in the return to an execution by virtue of 
which lands have been sold, particularly to describe the land 
sold ; the identity of the property may be shown by parol. 14. 


) 
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4. 


~! 


A variance between the judgment and execution being amend- 
able, cannot be taken advantage of on a trial for the recovery 
of land sold by virtue of the execution. J. 

Where the Aeir, previous to the death of his ancestor, conveys 
by deed all his interest in the estate of his ancestor, and there 
is a judgment against the heir previous to the conveyance on 
which, after the descent of the property, a sale is had, the pur- 
chaser at such sale, and not the grantee under the conveyance, 
takes the land. Jackson v. Bradford, 4 Wend. 619. 
Although a covenant of warranty would bar by way of estoppel 
the heir and his issue from setting up title to the estate, such 
estoppel does not affect the purchaser under a judgment entered 
previous to the conveyance creating the estoppel. Jb. 

A sale of the property of a defendant by virtue of a judgment 
and execution which is satisfied, the purchaser having full 
knowledge of the fact, it seems would be considered a nullity, 
although the defendant assented to the proceeding. Jackson v. 
Anderson, 4 Wend. 474. 

At all events, the assent of a defendant in an execution that an 
agent of the plaintiff (between whom and the defendant many 
equities existed) might become a purchaser at a sheriff’s sale, 
does not render valid a sale and purchase by a third person. Ib. 


JURY. 


1. 


A challenge to the array will not be allowed, on the ground that 
in the selection of grand jurors, all persons belonging to a par- 
ticular fraternity or association were excluded, if those who are 
returned are unexceptionable, and possess the qualifications re- 
quired by statute. The People v. Jewett, 3 Wend. 314. 

It is good cause of exception to a grand juror, that he has form- 
ed and expressed an opinion as to the guilt of a party whose 
case probably will be presented to the consideration of the grand 
inquest ; so also a grand juror’s having evinced feelings of hos- 
tility towards such party, is good cause of exception. But these 
exceptions must be taken before the indictment is found, and 
will not afterwards be heard. Jb. 

A challenge to a juror for principal cause was sustained where 
the juror had said that he believed the defendant was guilty, 
although he testified that he had no fixed opinion upon the sub- 
ject of the defendant’s guilt; that he only entertained impres- 
sions derived from history and common reports, meaning thereby 
printed statements in papers, and reports in conversation ; that 
he had never heard witnesses to the transaction testify, nor say 
any thing on the subject in question; if the evidence supported 





~ 
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the circumstances he had heard, he had a fixed belief respecting 
the guilt of the defendant; if those circumstances should be 
done away by evidence, he should not consider him guilty. The 
People vy. Mather, 4 Wend. 229. 

So a juror was held properly excluded, on a challenge to the 
favor, who testified that he had formed, though he had not 
expressed an opinion that the defendant was guilty. His opin- 
ion was formed upon reports and what he had read. On the 
trial of a former challenge, he had heard a witness testify re- 
specting the subject in question. His opinion was made up 
previous to hearing that testimony, but what the witness had 
stated had tended to strengthen his opinion. He had read 
reports of trials and affidavits or statements under oath relating 
to the same subject. His opinion was made up from reading 
them and other matters. And the charge of the judge to the 
triors in this case was approved, in which he instructed them that 
if they believed that the juror had a fixed opinion, which it 
would require testimony to remove, he was disqualified, whether 
that opinion was founded on rumor alone or on rumor and printed 
statements. Jb. 

A juror who has formed an opinion of the guilt of the accused 
is not competent to serve; although he declares that if the cir- 
cumstances on which his opinion is founded are not supported 
by proof, his opinion of the guilt of the accused will be removed. 


Ib. 


}. There is no distinction as to the grounds of the opinion formed 


by the juror of the guilt of the accused: whether it be founded 
on being an eye witness, or on hearing the testimony of those 
who were present at the transaction, er whether it be based on 
rumors, reports, and newspaper publications; in either case it ts 
good cause of challenge. Jb. 

When the facts on which a challenge rests are disputed, the 
proper course is to submit the question to friors; but if neither of 
the parties asks for triors to settle the issue of fact, and they submit 
their evidence to the judge, and take his determination thereon, 
they cannot afterwards object to his competence to decide that 
issue. ‘The production of evidence to the judge without asking 
for triors will be considered as the substitution of him in the 
place of triors; and his decision will be treated in like manner 
as would the decision of triors; and therefore, although the 
determination of the judge should be against the weight of evi- 


dence, a new trial will not be granted for that cause when the 
defendant is acquitted, in analogy to the principle that if on the 
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main question in a criminal case the defendant is found not 
guilty, there cannot be a new trial. JO. 

8. Where an accused party waived his right to object to a juror, 
against whom good cause of challenge existed on his part, it was 
held, that the public prosecutor could not insist upon having the 
juror excluded, under an agreement that all should be considered 
as challenged by both parties. Ib. 

See Srruck Jury. 

LANDLORD AND TENANT. 

1. A landlord cannot in New York distrain either on or off of the 
-demised premises, where the term has expired, and the tenant 
has abandoned or yielded up the possession to the landlord. 
Williams v. Terboss, 2 Wend. 148. 

2. The seventh section of the act to amend the act concerning 
distresses, (Statutes, vol. 5, b. 178,) is only an extension of the 
remedy given by the thirteenth section of the original act. Jb. 

3. The effect of the several provisions of the two statutes is to give 
the landlord a right to distrain either on or off of the demised 
premises, at any time within six months after the expiration of 
the lease, where the interest of the landlord and the possession 
of the tenant both continue; provided the distress, if made off 
of the premises be made within thirty days after the goods are 
removed, or within thirty days after the rent becomes due, when 
the goods are removed before the rent becomes due. But the 
landlord is in no case authorized to distrain goods carried off of 
the premises, where he would not have been allowed to distrain 
the same, if the tenant had permitted them to remain. Jb. 

4. The assignment by the assignee of a term for years of his 
interest, by way of mortgage for the security of a debt, does not 
divest him of his estate, and destroy the relation of landlord and 
tenant between him and his tenant, if the debt for which the 
term was mortgaged be paid or satisfied previous to the accruing 
of the rent. Evertsen v. Sawyer, 2 Wend. 507. 

5. Nor does the sale of such an interest by virtue of a judgment 
and execution, destroy such relation previously to the purchaser’s 
obtaining possession; if, however, the tenant to the defendant 
in the execution disclaims the title of his landlord by attorning 
to the purchaser, though such attornment is void by statute as 
divesting the landlord of his possession, yet the disclaimer may 
be set up as a bar to the landlord’s right to recover rent accruing 
after the time that the right of redemption has expired. Jb. 

6. In an action on the case by a tenant against his landlord, for 
distraining for a greater sum than is due for rent, where the 
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tenant, to regain possession of his goods, gives a negotiable 
note, with sureties, for the sum claimed, if entitled to recover 
at all, the tenant is not entitled to recover, as damages, the 
difference between the rent due and the sum distrained for, if the 
note is not actually paid, and remains in the hands of the 
landlord. Lewis vy. Lozee, 3 Wend. 79. 

. A negotiable note with sureties, taken by a landlord from his 
tenant, after a distress for the amount claimed as rent, payable 
in sixty days, under an agreement to relinquish the distress, and 
not to re-enter or distrain within sixty days, is a collateral 
security only, and not a payment or satisfaction of the rent; it 
appearing affirmatively that the note has not been paid or 
negotiated by the landlord. J. 

. Where a tenant took a lease of a village lot for 21 years, and cove- 
nanted to pay all taxes, charges, and impositions, which should 
be imposed upon the demised premises ; and during the term, the 
premises were subjected to an assessment for pitching and pav- 
ing a street, under an act incorporating the village and author- 
izing such assessment, passed subsequent to the date of the 
demise; it was Ae/d, that by the terms of the covenant, the tenant 
was liable to pay the assessment, although the expenditure was 
for a permanent benefit, extending beyond the term. Bleecker 
v. Ballou, 3 Wend. 263. 

. Where a sheriff received an execution, and went with it in his 
pocket to the house of the defendant, but took no inventory and 
did no act to enforce the execution for eleven months afterwards, 
not even apprising the defendant of the fact, it was he/d that no 
such levy had been made as would debar the landlord of the 
house occupied by the defendant from claiming the rent due to 
him, although it accrued subsequent to the pretended levy. 
Beekman vy. Lansing, 3 Wend. 446. 

10. Where it is a condition in a lease of personal property that the 

lessee shall keep it upon particular premises, and not remove it 

therefrom, a removal of such property by the lessee operates as 

a forfeiture of the term, and divests his title, so that no interest 

in the property removed remains in him that can be sold by ex- 

ecution. Otis v. Wood, 3 Wend. 498. 

11. If property thus circumstanced is levied on and sold under an 

execution against the lessee, the lessor is entitled to maintain an 

action of trover against the officer. Jb. 

12. Where rent in kind is payable by the terms of a lease at such 

place in a market town as the lessor shall appoint, if no appoint- 

ment is made, it is the duty of the lessee to seek the lessor to 
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ascertain the place of payment and there to deliver his rent. 
If the landlord could not be found, a delivery at any place in 
the market town it seems would be sufficient. Lush v. Druse, 
4 Wend. 313 

13. The price of wheat in a market town on a given day, obtained 
from the books of dealers in that article, is prima facie evidence 
of its value. Jb. 

14. A landlord is entitled to interest on rents payable in wheat if 
the wheat be not delivered on the stipulated day. Jb. 

15. Where a party after executing leases of portions of his farm 
to several tenants, granted the whole farm with the reversion of 
the demised premises to a tenant in fee, reserving an annual 
rent, and after such grant, entered upon the demised premises 
and distrained the goods of the original tenants, for rent accrued 
subsequent to the grant of the whole estate, it was held, that 
such entry and distress amounted to an eviction of the principal 
tenant, and worked a suspension of the rent. Lewis v. Payn, 
4 Wend. 423. 

16. Where a tenant is thus evicted, the presumption of law is, 
that he continues out of possession; such presumption may, 
however, be rebutted by proof that he was subsequently restored 
to the possession. Ib. 

17. Where the lessee enters wrongfully into part of the demised 
premises, the tenant is discharged from the payment of the whole 
rent, till he be restored to the whole possession. Ib. 

18. Riens in arrere is the general issue to an avowry for rent; and 
under it an eviction may be shown. Jb. 

19. A tenant cannot set off damage sustained by the breach of his 
landlord’s agreement to finish or repair a house, against a demand 
for rent. Allen v. Pell, 4 Wend. 505. 

20. A tenant for years forfeits his term by a refusal in pais to pay 
rent, by denying the title of his landlord, and by accepting title 
from a hostile source. Jackson v. Vincent, 4 Wend. 633. 

See Evipence, 3; Covenant, 1—9; Esecrmenrt, 14, 15, 16. 

LEASE. See Construction or Written Instruments, 1, 2, 3. 

LEGISLATURE, Member of. 

A member of the legislature may be arrested after his return home, 
although fourteen days after the adjournment of the legislature 
have not expired. Corey v. Russell, 4 Wend. 204. 

LIBEL. 

1. A publication by the editors of a newspaper affecting the char- 
acter of a candidate for public office is not a privileged commu- 
nication, relieving the publishers from the necessity of proving 
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the truth of the charges made, to shelter themselves from dam- 
ages, and casting the onus probandi upon the party slandered of 
showing actual malice, or a knowledge of the falsity of the 
charge. Editors may publish what they please in relation to the 
character and qualifications of candidates for office, but they 


are responsible for the truth of the publication. King v. Root, 
4 Wend. 113. 


. The belief of the defendants in the truth of the charges con- 


tained in the publication does not destroy the presumption of 
malice. Malice need not be proved, but will be implied if the 
charge be false; and in determining the question of justifica- 
tion, the motives of the defendant will not be taken into consid- 
eration. Ib. 


» Malice, said to be the gist of the action in suits for libel or 


verbal slander, does not mean malice, or ill-will, towards the 
individuals affected, in the ordinary sense of the term. In ordi- 
nary cases of slander, the term maliciously means intentionally 
and wrongfully, without any legal ground of excuse. Malice 
is an implication of law from the false and injurious nature of 
the charge, and differs from actual malice or ill-will towards the 


individual, frequently given in evidence to enhance the damages. 
Tb. 


. In ordinary cases of slander or libel, it is not necessary to allege 


in the declaration that the words were spoken or the publication 
made maliciously ; it is sufficient to aver that it was done falsely 
and injuriously. J. 


. Privileged communications are prima facie excusable, from the 


cause or occasion of the speaking or writing ; but even in the 
case of such communications an action will he if the party 
making the communication knows the charge to be false, and 
adopts that mode of gratifying his ill-will or malice. In such 
case, however, actual malice must be shown, and the question 
will be submitted to a jury: in ordinary slander, the question of 
malice is never submitted to a jury, except as to the amount of 
damages. Ib. 

If a plaintiff has been injured in his character or feelings by 
an unauthorized publication, it is the duty of a jury to award 
him a full compensation in damages, without reference to any 
particular ill-will entertained against him by the defendant. J/l- 
will or malice will enhance the damages, but need not be shown 
to entitle a plaintiff to a recovery. Ib. 


. The truth of the publication may be pleaded in bar of the action, 


but if the defence thus set up be not supported by proof, the 
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defendant will not be allowed to allege that the charge was made 
under a mistake, and to support such allegation by evidence : 
such proof will be received as tending to reduce the damages by 
rebutting the presumption of malice, where the general issue 
only is interposed, but not where a justification has been set up. 


D 


Evidence of the gencral character of a plaintiff may in all cases 
be given by a defendant in an action of slander or for libel to 
lessen damages, even where a justification has been attempted. 
So on the other hand, the plaintiff is at liberty to give evidence 
of actual malice and vindictive motives on the part of the defend- 
ant to enhance the damages. The defendant, however, in such 
case, may rebut all presumption of actual malice by showing the 
facts and circumstances which induced him to believe the charge 
to be true when made, although it afterwards turns out to be 
false. Ib. 

Evidence of the opinions of others as to the truth of the charges 

made is inadmissible, if, in the publication, the defendants state 

what they publish as facts within their own knowledge, without 
reference to the opinions of others. Ib. 

10. In an action for a libel, the defendant cannot either in bar of 
the action, or in mitigation of damages, give in evidence other 
libels published of him by the plaintiff, not distinctly relating to 
the same subject. Beardsley v. Maynard, 4 Wend. 336. 

11. If the publication alleged to be libellous was in answer or reply 
to a previous publication by the plaintiff, it seems that such 
previous publication would be received in evidence of mitigation 
of damages; but a criminatory retort in which no relation to or 
perceptible connexion between the subject matter of the publi- 
cations could be discovered, would not be considered an answer. 
Tb. 

12. The publication of a libel by the plaintiff against the defend- 
ant three days previous to the publication of the defendant’s libel 
against the plaimtiff, will not be received in evidence in palliation 
of the offence on the ground of provocation. Ib. 

13. It is not allowable to ask a witness how he understood the libel. 
Had the question been how others understood it, or how it was 
generally understood, it seems it would have been proper. J. 

LIEN. 

1. An artisan has a lien upon the article manufactured by him 

until he is paid for his labor, or parts with the possession pursu- 

ant to the terms of his agreement; so held in the case of a brick- 
maker, who mavufactured a quantity of brick, on a brick-yard 


-~ 
— 











178 Digest of Recent Decisions. [Jan. 


(w) 


furnished by another, together with wood and all other necessa- 
ries to carry on the work ; and who agreed to pay him $1 75 for 
every 1000 bricks made and shipped, on the return of the vessel 


in which the same were carried tomarket. Moore v. Hitchcock, 
4 Wend. 292. aa 


. Where in such case the bricks were sold as the property of the 


employer under an execution against him, it was held that an 
action of trover lay by the brick-maker against the purchaser, 
who removed the same; the purchaser being, however, allowed 
to show the state of the accounts between the employer and the 
brick-maker, and the latter being permitted to recover only the 
amount of his lien upon the brick taken by the purchaser, and 
not the amount of his lien upon the whole quantity manufactured 
by him, or according to the state of the accounts between him 
and his employer. Ib. 


LIMITATION. 


1. 


Where a party has omitted to plead the statute of limitations, 
the court will not suffer him to amend by adding that plea. 
The action for mesne profits forms no exception to the rule. 
Jackson v. Varick, 2 Wend. 294. 


. Where the maker of a note against which the statute of limita- 


tions had run, on its being presented to him for payment, said 
that the note had been paid in services performed for the payee ; 
that the services were not done to apply on the note, but there 
was a running account between him and the payee, and he in- 
tended the amount should be set off against the note or against 
the payee, and agreed to produce his account, but at a subse- 
quent day ; it was held, that those declarations did not amount 
to an admission of a subsisting indebtedness, without which a 
promise could not be implied. Bradley v. Field, 3 Wend. 272. 


. The acknowledgment of a defendant to take a case out of the 


operation of the statute of limitations, must be an unequivocal 
and positive recognition of a subsisting claim in favor of the 
plaintiff; it must be an admission of a previous subsisting debt 
which he is Liable and willing to pay; and must not be accom- 
panied by circumstances repelling the presumption of a promise 
to pay the debt. Purdy v. Austin, 3 Wend. 187. 

Where a defendant, on an account being presented to him, after 
looking at it, threw it down in a passion, and said, ‘I owe him 
(the plaintiff) no such money,’ or asked ‘ I owe him so much 
money as that?) Why did he not present the bill himself?’ and 
added that he never had a bill from him, that he would not 
settle with any one but him, that he did not owe him any thing, 











1831.] Digest of Recent Decisions. 179 


or any thing worth mentioning; that he had paid him a great 
deal of money, a horse, and the use of a house, and appeared 
much surprised, and signified that he had paid the plaintiff all 
his work amounted to, (the account being for work alleged to 
be done ;) it was held, that the declarations of the defendant, 
instead of amounting to a recognition of a subsisting demand, 
were a denial of the claim of the plaintiff. 1b. 

5. A plaintiff cannot avail himself of a capias issued to save the 
statute of limitations, although the same was regularly returned, 
entered on a continuance roll, and the continuances carried 
down to the time of the issuing of the process on which the de- 
fendant was arrested, unless he shows that the process on which 
the arrest was made is a continuation of the process originally 
issued, as that it is an alias or pluries, &c. The continuation 
of the suit must be proved, and will not be presumed. Souden 
v. Van Rensselaer, 3 Wend. 472. 

6. Where a plea of non assumpsit infra sex annos was put in, in- 
stead of a plea of actio non accrevit infra, &c. and the plaintiffs 
replied a new promise, and gave evidence in support of the 
replication on the trial of the cause, the issue, though informal, 
was held not to be immaterial, and that the defect was cured by 
the verdict. Ib. 

7. A debt, barred by the statute of limitations in the life time of 
the testator, is presumed to be paid by him, and is therefore not 
a legal demand or a just debt. An executor has no right to 
retain for such a demand due to him personally, notwithstand- 
ing a provision in the will for the payment of all just debts, and 
that even in a case of parent and child. Rogers v. Rogers, 3 
Wend. 503. 

8. An acknowledgment which is to have the effect of taking a stale 
demand out of the operation of the statute of limitations, ought 
to be clear and explicit in relation to the subject or demand to 
which it refers. Stafford vy. Brian, 3 Wend. 532. 

9. If effect can be given to the declarations or admissions which 
may be proved to have been made by a defendant, without re- 
ferring them to the demand upon which the suit is brought, they 
will not be considered as referring to such demand, and as evi- 
dence of a new promise to pay it; and especially will they not 
be so considered where the defendant, in an answer to a bill of 
discovery, denies under oath that he has ever acknowledged or 
promised to pay the demand. Jb. 

10. The statute of limitations cannot be set up in bar to a recovery 
in ejectment against the grand children of a person dying seized, 
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against whom there was no adverse possession, where, at the 
decease of the grandfather, the mother of the lessors, through 
whom the estate descended to them, was under coveture, against 
whom the statute had not began to run, and the action was 
brought within ten years after the decease of their father, the 
tenant by the curtesy. Moore v. Jackson, 4 Wend. 58. 

LIQUIDATED DAMAGES. 

A sum specified in the condition of a bond, as the measure of 
damages to be paid by a party failing in the performance of his 
agreement, will be considered as liquidated damages, and not 
as a penalty. Smith v. Smith, 4 Wend. 468. 

LOST DEED. See Evinence, 21. 
MALICIOUS PROSECUTION. 
1. Inan action for a malicious prosecution, the jury ought to be 
instructed by the judge as to the law involved in the question of 
probable cause, i. e. what constitutes a legal excuse for the 
defendant; and whether the facts relied on in the defence, on 
the supposition of their being found true by the jury, made out 
a probable cause. Masten vy. Deyo, 2 Wend. 424. 
Whiere the circumstances relied on as evidence of probable 
cause, are admitted by the pleadings, it belongs to the court to 
pronounce upon them; and where they are clearly established 
by uncontroverted testimony, or by the concession of the parties, 
and fully establish a probable cause, the court may refuse to 
submit the cause to the jury, and may order the plaintiff to be 
nonsuited. Jb. 

3. If, however, the facts are controverted, if conflicting testimony 
is to be weighed, or the credibility of witnesses to be passed 
upon, the evidence must go to the jury, but still under the 
instruction of the judge as to the law of the case. Lb. 

4. In an action for a malicious prosecution, the recovery in a court 
of competent jurisdiction in favor of the plaintiff in the suit 
complained of as malicious, is not conclusive evidence of proba- 
ble cause. It seems, that the allegation that the plaintiff in such 
suit, with a knowledge that he had no cause of action and that 
the defendant had a full defence, caused the defendant to be 
detained as a prisoner until judgment could be obtained against 
him, for the purpose of preventing a defence and hindering him 
from procuring the necessary evidence to substantiate his 
defence, would countervail the effect of the admission of such 
recovery ; at all events, evidence of the want of probable cause 
rebuts the inference of the existence of probable cause, arising 
from the fact of a recovery in the suit complained of as mali- 
cious. Burt v. Place, 4 Wend. 591. 
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5. The rule requiring the plaintiff to show that the suit complained 
of as malicious was decided in his favor, is complied with by 
showing a judgment in his favor in the Common Pleas, on an 
appeal from a justice’s judgment, although such latter judgment 
was in favor of his adversary. Jb. 

Evidence of the proof adduced, on the trial of the suit com- 
plained of as malicious, is inadmissible for the purpose of show- 
ing probable cause, where the defendant himself was not the 
witness ; the party is bound to produce the witnesses, and is not 
permitted to prove what they testified to. Jb. 

MANDAMUS. 

1. On the coming in of the return to an alternative mandamus, 
the papers on which the original motion was made must be 
presented, and the points stated in writing, in support of the 
application. The People v. Delaware C. P., 2 Wend. 255. 

2. Five years after the final disposition of an appeal cause in the 
C. P. this court will not interfere, by mandamus, to direct the 
quashing of the appeal. Same v. Same, 2 Wend. 256. 

3. A mandamus will not be granted where parties have acquiesced 
a year in the proceedings sought to be set aside. The People v. 
Seneca C. P.,2 Wend. 264. 

4. The respondents in an appeal cause, on whose motion an 
appeal is quashed, are not liable to the costs of suing out a 
mandamus, although at their request a return is made to an 
alternative mandamus, although they oppose the issuing of a 
peremptory mandamus, and although the relators obtain a judg- 
ment by default on demurrer, if the respondents have not 
appeared or been made parties to the demurrer. The People 
v. Jefferson C. P., 2 Wend. 301. 

MEMORANDUM ARTICLES. See Insurance, 19, 20, 22. 

MINOR. 

A minor is incapable of holding a civil office within the state of 
New York; but it belongs not to the officer whose duty it is to 
administer the oath of office, to refuse to administer such oath. 
The People v. Dean, 3 Wend. 438. 

MORTGAGE. 

1. A conveyance of land, accompanied by another instrument 
showing the conveyance to have been intended as a security in 
the nature of a mortgage, though absolute in its terms, will be 
considered as a mortgage; and, not being registered or recorded, 
will be adjudged inoperative and void, as against a subsequent 
bona fide purchaser for a valuable consideration without notice. 
Brown v. Dean, 3 Wend. 412. 
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2. Money paid by the holder of a mortgage to redeem mortgaged 
premises from a sale for taxes, is a charge upon the land, and 
may be demanded upon foreclosure of the mortgage. Burr v. 
Veeder, 3 Wend. 412. 

See Parties, 3, 4. 

MORTGAGE OF PERSONAL PROPERTY. 

1. The possession of personal property by the vendor or mortgager 
inconsistent with the face of the deed, is prima facie evidence 
of fraud. Divver v. McLaughlin, 3 Wend. 596. 

2. A mortgage of personal property intended to cover future re- 
sponsibilities and advances not expressed in the instrument, but 
resting in a parol engagement, is void pro tanto as against cred- 
itors. Ib. 

3. Where a mortgage of personal property gives a false account, 
and is vague and indefinite as to the amount of indebtedness ; 
where the state of the accounts between the parties is not 
known until the property is taken by a creditor ; where a whole 
stock in trade is mortgaged and the mortgager remains in pos- 
session, continuing his business, selling the articles transferred, 
and continuing so to do until the mortgage becomes absolute, 
and for upwards of two years and a half after, without any ac- 
counting to the mortgagee, and the knowledge of the mortgage 
is confined to one or two individuals, the mortgage will be held 
fraudulent and void as against creditors, however honest may 
have been the intentions of the parties. Upon such a state of 
facts, it is a question for the court, and not for the jury, to decide 
whether the mortgage is valid or void. 1d. 

4. If a mortgagee, by the circumstances of the case, would be pre- 
cluded from pursuing the property mortgaged into the hands of 
a bona fide purchaser, he is equally debarred from setting up his 
claim against a judgment creditor who has levied upon the pro- 
perty by virtue of an execution. Ib. 

MURDER. 

The crime of an accessary before the fact to a murder, is murder, 
and is not barred by the statute of limitations. T'he People v. 
Mather, 4 Wend. 229. 

NEW TRIAL. 

1. Where the evidence is contradictory, making it the duty of a 
jury to decide upon the credibility of the witnesses, the court 
will not set aside a verdict as against the weight of evidence, 
although it seems to preponderate against the finding of the 
jury. Douglass v. Tousey, 2 Wend. 352. 

2. A new trial will not be granted on the ground of excessive 
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damages in an action of slander, unless the amount is so fla- 
grantly outrageous and extravagant as manifestly to show that 
the jury acted corruptly, or under the influence of passion, par- 
tiality, or prejudice. J. 

3. The omission by a jury to deduct from the sum allowed as rent, 
in an action by the assignee of a term, the ground rent, is no 
cause for a new trial, if the question was not raised at nist 
prius. Evertsen v. Sawyer, 2 Wend. 507. 

4. On a motion to set aside a nonsuit, and for a new trial, a de- 
fendant may object the loss of the note declared on, being a 
note payable to bearer, as an answer to the motion ; although at 
nist prius no such objection was taken, and the defendant 
there set up a defence on the merits, by showing a want of con- 
sideration. Wirby v. Sisson, 2 Wend. 559. 

5. A new trial will not be granted, although a judge errs in refus- 
ing a nonsuit, if, in a subsequent stage of the cause, the facts 
necessary to the maintenance of the action be shown. Lan- 
sing v. Van Alstyne, 2 Wend. 561. 

6. A new trial will be granted for the mis-direction of the judge, 
although the evidence may have warranted the verdict found, 
where the chances are equal that the verdict resulted from the 
mis-direction. Wardell v. Hughes, 3 Wend. 418. 

. Whether a new trial can be awarded in a criminal case for the 
mis-direction of the court, where there has been an acquittal 
of the accused by the jury, is an unsettled question; if the 
power exists, it will not be exercised unless it is reasonable to 
infer that the acquittal was induced by such mis-direction. The 
People v. Mather, 4 Wend. 229. 

8. The substantial ground of objection to the introduction of 
evidence must be explicitly stated at the trial, or it will not be 
heard in bank, if the party could have obviated the objection if 
properly made. Jackson v. Christman, 4 Wend. 277. 

9. A new trial will not be granted where, upon the question of 
the fraudulent alteration of a deed, there is conflicting testimony, 
and the evidence nearly balanced; the verdict of the jury in 
such case will not be disturbed. Lewis v. Payn, 4 Wend. 423, 

10. Where a general objection is*made to a decision of a court 
on the trial of a cause, and on a review thereof it appears that 
the decision, if objectionable at all, is so only in part, the party 
is not allowed to avail himself of the objection, for the want of 
precision in stating it at the trial. M*‘Adlister v. Reab, 4 Wend. 
483. 

11. A new trial may be asked for on a case made, on the ground 
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of the mis-direction of the judge, although no exception is 
taken to the charge of the judge on the trial. Archer v. Hub- 
bell, 4 Wend. 517. 

12. Want of proof of notice to quit cannot be urged as a ground 
for a new trial, if the objection was not taken at the circuit. 
Jackson v. Russell, 4 Wend. 543. 

13. It cannot be objected to the granting of a new trial on the 
ground of newly discovered evidence, that such evidence is 
cumulative, if the evidence alleged to be newly discovered is of 
a different kind and character from that adduced on the trial ; 
as where the evidence on the trial is wholly circumstantial and 
the evidence newly “iscovered is positive and direct. Guyot v. 
Butts, 4 Wend. 579. 

14. In ordinary cases, where the newly discovered testimony con- 
sists of admissions made by the party against whom it is intend- 
ed to be used, the motion will not be granted; but where the 
suit is against executors of a deceased person on a stale demand, 
the motion will be granted; and in such case, the court will not 
be astute in inquiring into the discrepancies between the testi- 
mony given and that offered to be produced on the second trial, 
but will leave the credibility of the witnesses to be passed upon 
by the jury. J6. 

15. A nisi prius roll and postea, which ought regularly to have 
been produced at the circuit to admit proof of what transpired 
on the trial of a former cause, may be brought into court in 
bank, and will be received on the argument of the case on a 
motion for a new trial. Burt v. Place, 4 Wend. 591. 

16. It is erroneous in a judge to instruct a jury, that they may 
indulge a presumption not warranted by the evidence disclosed 
in the case. Hollister v. Johnson, 4 Wend. 639. 

See Evipence, 19. 

NON OBSTANTE VEREDICTO. 

Motion for judgment non obstante veredicto, must be on the record, 
and not on affidavit. Smith v. Smith, 2 Wend. 624. 

NONSUIT. 

1. If a plaintiff proves all that is laid in his declaration, he ought 
not to be nonsuited. If the declaration is insufficient, the defend- 
ant may avail himself of the defect by demurrer. If he neg- 
lects to do so, he cannot object to the declaration at the trial, 
but will be put to his motion in arrest of judgment. The only 
ground of nonsuit at the trial, is, that the proof is not sufficient 
to support the declaration. Safford v. Stevens, 2 Wend. 158. 

2. A nonsuit ordered by the court, without motion of the defend- 
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ant, for a defect in the proof of one count in a declaration, 
when a good and distinct cause of action is shown under another 
count, but which is overlooked by the court in pronouncing 
judgment, will not be sustained, although the plaintiff did not 
direct the attention of the court to the cause of action shown 
under such second count. Had the application for the nonsuit 
been made by the defendant, the omission of the plaintiff to 
direct the attention of the court to the proof establishing his 
right of action, it seems, would be considered a waiver of his 
rights. Ib. 


. A plaintiff has the right to submit to a nonsuit on the coming 


in of a jury, although the jury are prepared to certify a balance 
in favor of the defendant in an action of assumpsit, where a 
notice of set off has been given. Wooster v. Burr, 2 Wend. 
995 

aw). 


NOTICE to produce papers. See Triat, 4, 5, 6, 16; Evi- 


DENCE, 24. 


PARTIES TO AN ACTION. 


9 


On an agreement to pay to the attorney of a defendant in a par- 
ticular suit the taxable costs in the same, an action to enforce 
the agreement in the name of the party, will be sustained. 
Safford v. Stevens, 2 Wend. 158. 

Where an accommodation bill is pledged for less than its face, 
and the holder transfers it and receives its full value, and the 
endorser is subsequently compelled to pay it, such endorser can- 
not maintain an action against such holder for the surplus; the 
action must be in the name of the party pledging it; as where 
a bill of exchange was drawn by K. and M. for $1500 on 
K. and R. and the endorsement of G. and B. was obtained 
for the accommodation of the drawers and drawees, and the 
drawees pledged the bill for $1000 to B. and H. who sub- 
sequently transferred it to D. L. for its full face, and received 
the money, and D. L. sued the endorsers and recovered the 
whole amount of the bill, it was held, that an action for money 
had and received, brought by the endorsers against B. and H. 
to recover the surplus, would not lie. Gregory v. Burrall, 2 
Wend. 391. 

An action on a bastardy bond, given to A. & B. as overseers of 
the poor of a certain town, must be brought in the names of the 
overseers of the poor in office at the time of the commencement 
of the suit. Armine v. Spencer, 4 Wend. 406. 

In an action by a firm, the name of a dormant partner need not 


and ought not to be used. Clark v. Miller, 4 Wend. 628. 
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PARTITION. 


1. 


The general phraseology and provisions of the act for the par- 
tition of lands, contemplate an assignment to each owner of his 
respective portion when capable of being ascertained. Mc- 
Whorter v. Gibson, 2 Wend. 443. 

But if the defendants in such proceeding wish to retain their 
proportions of the estate undivided, partition may be made ac- 
cordingly, and their consent to such partition will be construed 
into an assent that a joint judgment be rendered against them 
for costs. Jb. 


. A partition between parties holding a conditional fee or an 


estate for life only, does not enlarge the estate, but merely severs 
the tenancy or possession during itscontinuance. And if, from 
the lapse of time since the partition, releases might be presumed, 
the presumption would be that the releases were made in accord- 
ance with, and not in enlargement of the estates of the parties. 
Jackson v. Christman, 4 Wend. 277. 


PAUPER. 


An adjudication as to the settlement of paupers, for whose relief 


expenditures have been incurred by a town, may be made sub- 
sequently to such expenditures ; and such paupers will be deemed 
county charges, and the county subjected to the payment of 
money thus expended. The People v. Supervisors of Oswego, 
2 Wend. 291. 


PAYING MONEY INTO COURT. 


1. 


» 


oe 


Where money is paid into the Court of Chancery by order of the 
court, on a balance admitted to be due, and the same is paid to 
the credit of the cause generally, and not in extinguishment or 
satisfaction of so much of the complainant’s demand, and such 
money is invested in public stocks, on which a loss subsequently 
happens, the loss must be borne by the defendant and not by 
the complainants, especially if the complainants were willing to 
receive the money as a payment on account, and such appropri- 
ation was objected to by the defendant. Depeyster vy. Clarkson, 
2 Wend. 77. 

Payment of money into court admits the cause or causes of 
action stated in the declaration to the amount paid in, but no- 
thing more, and beyond that amount the defendant may make 
his defence. So it was held in a case where the declaration 
contained a count on a promissory note and the common money 
counts, and the money was paid in generally. Spalding v. Van- 
dercook, 2 Wend. 431. 


PAYMENT. 


1. 


Where a bond was given to a lessor of the plaintiff in an action 
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of ejectment to indemnify him against the costs of such suit, 
and such lessor on the costs being demanded of him under the 
consent rule after a judgment against the nominal plaintiff, exe- 
cuted a bond and warrant of attorney to secure the payment of 
the same, it was Aeld, that his so doing was not evidence of pay- 
ment entitling him to sustain an action on the covenant of indem- 
nity. Campbell v. Jones, 4 Wend. 306. 

A release of the equity of redemption obtained by a mortgagee, 
is a satisfaction of the mortgage and also of the bond accompa- 
nying it as a collateral security, if the property when the release 
is obtained is equal in value to the debt for which it was mort- 
gaged. If it be of less value than the debt, it is payment pro 
tanto. Spencer v. Executors of Harford, 4 Wend. 381. 

A foreclosure of mortgaged premises without sale, does not 
operate as an extinguishment of the debt, unless the mortgaged 
premises are of sufficient value to pay the debt. 6. 

A plea that the plaintiff in an action of debt on a bond, executed 
as collateral security to a mortgage, had become possessed of the 
equity of redemption by purchase, was held bad, for the want of 
an averment that the value of the mortgaged premises, when the 
equity of redemption was conveyed to the plaintiff, was equal to 
the amount due on the bond. Jb. 

So a second plea, which alleged that two years after the plaintiff 
became possessed of the equity of redemption, he sold the mort- 
gaged premises for a sum far exceeding the debt, was also 
adjudged bad for the want of the same averment, or another, that 
the property was of the same value when the equity of redemp- 
tion was conveyed to the plaintiff, as when he subsequently sold 
it. Lb. 


PERPETUATING TESTIMONY. 


1. 


3. 


4. 


In a proceeding under the act to perpetuate the testimony of 
witnesses, it is not necessary to state in the affidavit, on which 
the order for examination is founded, the probable inability of 
the witness, sought to be examined, to attend the trial. Jackson 
v. Perkins, 2 Wend. 308. 

A commissioner should specify in the order the number of days 
for which notice is to be given; where, however, no time is 
specified, the commissioner will be considered as having deemed 
fourteen days (the shortest time specified in the statute) reason- 
able notice. Ib. 

The appearance of a defendant, and cross examining the 
witness, is a waiver of a defective notice. Jb. 

Proof that a witness is seventy-four years of age, and the belief 
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of another from his knowledge of the situation and infirmities 
of the principal witness, that she could not endure the fatigue 
of a journey from Albany to Ogdensburgh without the most 
serious hazard to her health, is sufficient to authorize the 
admission of the deposition in evidence. No witness is bound 
to endanger his life by his attendance at court. 1b. 

5. To authorize the production of a deposition in evidence, taken 
under the act to perpetuate testimony, the party must produce 
proof of the inability of the witness to attend at the circuit, and 
not rely on the presumption of such inability arising from the 
advanced age of the witness. Jackson v. Rice, 3 Wend. 180. 

PHYSICIAN. 

Physicians and surgeons are entitled to recover for the services of 
their students in attendance upon their patients. Waring v. 
Monroe C. P. 4 Wend. 200. 

PLEADING. 

1. Nul tiel record, no judgment, and no ca. sa. not incompatible 
in an action on recognizance against bail. Shiland v. Cory, 2 
Wend. 246. 

. Where a plea is an answer to but a part of the declaration, the 
plaintiff must demur, and doing so, he shall have judgment. 
Hicox v. Coates, 2 Wend. 419. 

3. Where a party sets up title by purchase to personal property, 
claimed under a dormant execution, it is not necessary to aver 
time or place of purchase, or of directions given to suspend 
proceedings under the execution, nor that such directions were 
given to defraud, nor is it necessary to set forth the consideration 
paid ; and the omission in the pleadings to set forth these par- 
ticulars cannot be taken advantage of, even by special demurrer. 
Tb. 

4. The plea of nil debet to an action of debt on recognizance of 

bail is bad on general demurrer. Niblo v. Clark, 3 Wend. 24. 

. It is no departure in pleading for a defendant, after pleading 
liberum tenementum, to rejoin to a replication setting forth a 
demise, that in the demise was contained a reservation to do 
the acts complained of as trespasses. Dutton v. Holden, 4 
Wend. 643. 

See DecLaration; LANDLORD AND Tenant, 18; Liset, 4. 

PRACTICE. 

1. It seems that the oath of admeasurers of dower may be admin- 
istered by the attorney conducting the proceedings. Griffin v. 
Borst, 4 Wend. 195. 

2. Double replications or rejoinders cannot be interposed but by 
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leave of the court obtained on special application. Ames v. 
West, 4 Wend. 211. 


See Non Onstanre Verepicto; Assau.r, 2. 
PRESUMPTION. 


9 
~ 


Whether a fact which is unknown, is to be presumed, from its 
usual connexion with other facts which are known, if seems, is 
properly, in all cases, a question for the jury. The modern 
practice, however, of taking verdicts, subject to the opinion of 
the court, has led to adjudications upon matters of fact as ques- 
tions of law ; and questions of fact, which formerly were deter- 
mined by the jury alone, have now become questions of law, 
and the jury is said to be concluded by them, as in the case of 
the presumption of payment of a bond, the legal presumption of 
fraud, &c. Where, however, the presumption is not urged asa 
rule of law, binding upon the jury, but by way of evidence, to 
which the jury may give such credit as it deserves, whether a 
fact shall be presumed or not, is ordinarily a question for the 
jury. By Stebbins, senator. Schauber v. Jackson, 2 Wend. 
15, 

After a lapse of 32 years, a release to a cestui que trust will be 
presumed against the heirs at law of a trustee. Moore v. Jack- 
son, 4 Wend. 58. 


See Devise, 7; LanpLtorp anp Tenant, 16; New Triat, 16. 
PRINCIPAL AND AGENT. 


1. 


Where the course of business between a merchant in the coun- 
try and a merchant in town is such, that the country merchant 
transmits to his correspondent in town his produce and such 
other articles as he has to sell, and the merchant in town, in 
return, supplies him with such articles of merchandise as he 
deals in, and fills up his orders by procuring from other mer- 
chants on credit such articles as he does not deal in, and charges 
them to the merchant in the country, the latter is not liable to 
the seller for any articles thus procured, although he directs the 
purchase of an article which he knows the merchant in town 
does not deal in, and the seller is informed for whom the pur- 
chase is made, if the merchant in the country has funds in the 
hands of the merchant in the city, and has never authorized 
him to pledge his credit on the purchase of any articles thus 
ordered, or recognised such act. Jaques v. Todd, 3 Wend. 83. 


. The agency in such case is special, without authority to pledge 


the credit of the principal. 06. 


. Where a person for a series of years forged the name of his 


friend as the endorser of his notes and bills, with the knowledge 
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of his friend, who, although judgments were obtained and exe- 
cutions issued against him in suits on such forged endorsements, 
never disavowed such acts until the person committing the for- 
geries had absconded and fled from justice, it was held, in a 
case where the endorser was sued and suffered a default, and 
attempted no defence until after the escape of the maker of the 
notes, that proof of these facts was admissible in evidence, and 
that from it the jury might imply an authority from the endorser 
to the maker thus to use his name. Weed v. Carpenter, 4 
Wend. 219. 

See Evipence, 34. 

PRINCIPAL AND SURETY. 

A surety extinguishing a debt by the payment of only one half its 
amount, is not entitled to recover more from his principal than 
the amount actually paid. Bonney v. Seely, 2 Wend. 481. 

See Assumpsir, 10, 11; Surery. 

PRIVILEGE FROM ARREST. 

A party attending a reference is entitled to privilege from arrest ; 
but it extends only to a reasonable time after the hearing. 
Clark v. Grant, 2 Wend. 257. 

PRIORITY OF THE UNITEDSTATES. See Jupemenr,2. 

PRIVITY OF ESTATE. See Evivence, 22. 

REFERENCE. 

Referees will not be ordered in the first instance to return the 
proceedings and testimony before them, nor their decisions upon 
the admission or rejection of evidence, nor their reasons for 
their final report. ‘They will not be required to do so unless in 
the opinion of the court, after the coming in of papers on both 
sides, such proceeding should be necessary, Curtis v. Staring, 
4 Wend. 198. 

See ARBITRATION. 

SALE. 

1. A sale of chattels where the possession is continued in the 
vendor without any agreement as to such continuance, is equally 
fraudulent and void against creditors as if such agreement 
existed, except in special cases and for special reasons to be 
shown to and approved of by the court. Jennings v. Carter, 2 
Wend. 446. 

. The facts that a vendee had not a farm or forage to keep cattle 
on, is not a sufficient reason to justify the continuance of the 
possession of cattle in a vendor. The evidence in relation to 
an excuse offered for the continuance of such possession being 
uncontradicted, it belongs to the court, and not to the jury, to 
decide the question of fraud. Jb. 
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3. A contract made in the city of New York for the sale of 500 


i] 


~ 


D 


6. 


bales of cotton, to be delivered on its arrival at New York from 
New Orleans, at any time between the date of the contract, 
which was the ninth day of February, and the first day of June 
thereafter, to be paid for in cash on delivery, the cotton to be 
weighed and two per cent. tare to be allowed, is an executory 
contract, and the title tothe cotton does not pass. ‘The vendors 
are not chargeable for the non-delivery of the cotton until its 
arrival at New York ; and the specification of the time is only 
a limitation fixing the period beyond which neither of the parties 
are bound by the contract, and not an agreement that the cotton 
shall at all events be delivered by the specified day. Russell v. 
Nicoll, 3 Wend. 112. 


4. A party contracting for the sale and delivery of a large quantity 


of any particular item of merchandize, (for instance, 500 bales 
of cotton,) on its arrival at a particular port, is not bound to 
deliver a portion only of the article, the whole not having 
arrived. ‘The vendee not being bound to receive, the vendor is 
not obliged to deliver a quantity less than the whole; the obli- 
gation being reciprocal. JO. 


. A warranty of the quality of an article in the sale of chattels 


when made, is an essential part of a bargain, and should be 
stated in the note or memorandum; the omission of it renders 
the contract void, and parol evidence is inadmissible to take the 
case out of the operation of the statute of frauds. Peltier v. 
Collins, 3 Wend. 459. 

There is no contract, if there be a material difference between 
the note of the bargain delivered by a broker to the vendee and 
that delivered to the vendor. Jb. 


. In an action of assumpsit for the recovery of the price of an 


article sold at a stipulated sum, a defendant may give evidence 
showing the true value of the article sold, in case of a breach of 
warranty, in reduction of the amount of the recovery claimed, 
as well in case of a sale with warranty as in cases of fraud; 
such evidence being allowed to avoid circuity of action, and to 
prevent further litigation upon the same matter. And it seems 
that a defendant would be allowed to give such evidence in a 
case of warranty, although the article sold was not returned to 
the vendor. M‘Allister v. Reab, 4 Wend. 483. 


. Where a bill of sale was made by a tavern keeper of all his 


household furniture, &c. and on the same day the vendee exe- 
cuted a lease of the same property to a brother of the vendor, 
who at the time resided with the vendor as a hired man, and 
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the vendor and the lessee continued to reside together, and the 
business of tavern keeping was continued, it was held, that the 
judge ought to have instructed the jury that if they believed the 
lease was real, and bona fide intended to put the lessee in pos- 
session of the property, and that he actually took possession of 
the same, and conducted the public house in which they were, 
then the sale to the vendee was valid, and he was entitled to 
recover damages against a sheriff who took the same by virtue 
of an execution against the vendor ; but that if they believed 
that the lease was colorable, and that it was intended by the 
parties that the vendor should continue in the possession and 
enjoyment of the property, then the whole transaction was void, 
and the defendant was entitled to a verdict. Archer v. Hub- 
bell, 4 Wend. 514. 

SENTENCE OF ADMIRALTY COURT. 

1. The sentence of an instance court of admiralty, proceeding in 
rem, condemning property seized as forfeited, is final and con- 
clusive to change the property, and the question of forfeiture 
cannot be inquired into collaterally in any other court of the 
same country where such condemnation takes place. ‘The same 
rule prevails as to the decisions of admiralty courts proceeding 
as prize courts agreeably to the law of nations. In England, 
the sentence of such courts is held final and conclusive against 
all the world, not only as changing the property, but as precluding 
an inquiry into the facts of the case, either directly or collaterally, 
by the courts of any other country. So also the law has been 
holden to be by the Supreme Court of the United States, and 
by some of the states; in New York, however, it is other- 
wise. The rule there is, that the sentence of a foreign court 
of admiralty, condemning property as good and lawful prize 
according to the law of nations, is conclusive to change the 
property, but is only prima facie evidence of the facts on which 
the condemnation purports to have been founded; and in a 
collateral action, such evidence may be rebutted by showing 
that no such facts did in reality exist. By Walworth, Ch. 
Ocean Insurance Compauy v. Francis, 2 Wend. 64. 

. The judgment or decree of a court having jurisdiction of the 
subject matter, is evidence of the grounds upon which it is ren- 
dered ; but from the terms of the proposition, two things must 
appear: 1. Thatthe court had jurisdiction ; 2. The grounds of 
the decree. A decree pronouncing a vessel forfeited, ‘ for a 
breach of some or one of the laws relating to trade and naviga- 
tion,’ amounts to no more than saying that the vessel is con- 
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demned ‘ for some cause or other,’ and will not be recognised 
as a judgment. ‘The sentence should establish a violation of 
some precise law ; and where in itself it is insufficient, it is un- 
necessary to inquire whether it has been successfully impeached 
by the facts of the case. By Spencer, senator. Ib. 

SET OFF. 

Compensation for the part performance of a contract by a defend- 
ant cannot be set off against the damages of the plaintiff occa- 
sioned by the non-performance of the residue; and it was 
accordingly holden, where one party agreed to saw by a given 
time 300,000 feet of boards, at a stipulated price per 1000 feet, 
and failed to saw the whole quantity, that though he had sawed 
144,000 feet, which had been received by the other party, that 
a compensation for the quantity sawed could not be set off against 
the claim for damages for the omission to saw the residue. Ste- 
phens v. Beard, 4 Wend. 604. 

See LanpLorp anp Tenant, 19. 

SLANDER. 

1. In an action of slander, proof of the character of the plaintiff 
subsequent to the speaking of the words, is not admissible, al- 
though the character offered to be proved is of such a description 
that it could not have been caused by the speaking of the 
words, i. e. the defendant will not be permitted to prove that the 
plaintiff is reputed a common prostitute, when the words charged 
are that she is a thief. Douglass v. Tousey, 2 Wend. 352. 

2. General character is the estimation in which a person is held in 
the community where he has resided, and, ordinarily, the mem- 
bers of that community are the only proper witnesses to testify 
as to such character. Jb. 

3. A witness who goes to the place of the former residence of a 
party to learn his character, will not be allowed to testify as to 
the result of his inquiries. Ib. 

4. Words spoken by a person who has preferred a criminal com- 
plaint against another in the presence of a magistrate, on the 
defendant’s being brought before him on a warrant, averring the 
truth of his complaint, are not actionable. Allen v. Crofoot, 2 
Wend. 515. 

5. An action of slander may be brought for the charge of a crime, 
though not couched in direct and positive terms ; the imputation 
of a crime may be as effectually made by way of interrogation as 
by an affirmative allegation. Gorham v. Ives, 2 Wend. 534. 

. If the words spoken, in connexion with the circumstances of 
the case, leave no reasonable doubt that it was the intention of 
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the defendant to impress upon the minds of the hearers the 

belief that a forgery had been committed by the plaintiff, an 

action lies. Ib. 

In an action of slander, it is unnecessary to preface each count 

with all the inducements and allegations contained in the first ; 

a reference in the second count to the allegations in the first is 

sufficient. Loomis v. Swick, 3 Wend. 205. 

8. Where, in the first count of a declaration in slander, it was 

alleged, in the introductory part of it, that the plaintiff was a 

merchant, which was omitted in the second and third counts, 

but the words were alleged to have been spoken in another dis- 

course of and concerning the plaintiff ‘in his business of a 

merchant, and of and concerning his said books of account 

which he kept with his customers and others, as such merchant 
as aforesaid,’ it was held, that the reference to the first count was 

sufficient to cure the defect. J. 

A plaintiff is not bound to prove all the words as laid in the 

declaration ; if he proves some which are laid and which are 

actionable, it is enough. Jb. 

10. Where, in answer to an inquiry, ‘ Were there any failures 
yesterday?’ it was said, ‘ Not that I know of, but I understand 
that there is trouble with the Messrs. S.’ it was holden that such 
words being spoken of the plaintiffs as merchants, were action- 
able in themselves. Sewall v. Catlin, 3 Wend. 291. 

11. Any words which in common acceptation imply a want of 
credit or responsibility, when spoken of a merchant, are action- 
able. Where such words were spoken by a defendant, evidence 
that another person heard the report that the plaintiffs had failed, 
and in consequence withdrew from them business to a large 
amount, is inadmissible in support of a charge for special dam- 
age, unless the report thus acted upon is traced to the defendant. 
1b. 

12. A bank director is not justified in making a communication 
to a co-director in the public streets, affecting the credit or respon- 
sibility of a merchant, where there is no evidence of such com- 
munication being confidential. Ata meeting of the board of 
directors, he would be justified in communicating to his associ- 
ates any report which he might have heard in relation to the 
solvency or circumstances of the customers of the bank, or 
probably of any other person. His motive in such case would 
be presumed to be innocent, which presumption could only be 
repelled by proof of express malice. J. 

13. In slander, where the words are spoken in a foreign language, 
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the proper mode of declaring is to state the words in the foreign 
language, and to aver the signification of them in English, and 
that they were understood by those who heardthem. Wormouth 
v. Cramer, 3 Wend. 394. 

14. In an action of slander, particular facts which might form links 
in the chain of circumstantial evidence against the plaintiff, 
cannot be received under the general issue in mitigation of 
damages: and it was accordingly held, that proof that the plain- 
tiff was in possession of the property alleged to have been stolen, 
and returned it to the owner about the time of the prosecution 
of another person for the stealing of another article alleged to 
have been taken at the same time, it was inadmissible under the 
general issue. Wormouth v. Cramer, 3 Wend. 395. 

15. In slander, where the plaintiff in his declaration after setting 
forth the words spoken, avers that the defendant by means of the 
words, insinuated, and meant to be understood as charging the 
plaintiff with the crime imputed, and that the defendant was so 
understood by the hearers; whether or not such was the inten- 
tion of the defendant, is a question of fact to be determined by 
the jury upon the evidence adduced in support of the averment. 
Gibson v. Williams, 4 Wend. 320. 

16. A defendant who couches his slander in ambiguous terms, in 
the hope of blasting the reputation of his neighbor without 
incurring legal responsibility, is not entitled to an indulgent 
construction of his words either from the court or the jury. Jb. 

17. The understanding and opinions of witnesses are not received 
in evidence, except in matters of science and a few special cases 
resting upon peculiar circumstances. It is the business of wit- 
nesses to state facts, and it is the province of the jury, under 
the direction of the court, to draw the necessary inferences or 
conclusions. Jb. 

18. Slander will not lie for charging a witness with perjury whilst 
testifying before arbitrators, if, after the oath is administered to 
him, new parties are added to the arbitration and new matters in 
controversy are submitted to be passed upon, and the charge be 
made in reference to what is said by the witness after such 
addition of parties and matters in controversy. Bullock v. 
Koon, 4 Wend. 531. 

19. It seems that in testing the materiality of testimony charged to 
be false, reference must be had to the issue as it existed when 
the oath was administered to the witness. Jb. 

20. Slander will not lie for saying that a particular article manu- 
factured by another, or in which he deals, is not good, or in 
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other words, is bad; or for saying that the articles manufac- 
tured by him, or in which he deals, are bad; or that they are 
not as good as articles of a similar kind manufactured by an- 
other, or are inferior to articles manufactured by such other, 
unless special damage is alleged. Tobias v. Harland, 4 Wend. 
537. 

21. Where the words are spoken not of the trader or manufac- 
turer, but of the quality of the articles made or dealt in, to 
render them actionable, per se, they must import that the plain- 
tiff is guilty of a deceit or mal-practice in the making or vend- 
ing, or of a want of skill in the manufacturing of the articles. Jb. 

22. In slander, evidence that the defendant had been told by a 
third person that the plaintiff was guilty of the crime imputed 
to him, is inadmissible. Mapes v. Weeks, 4 Wend. 659. 

23. So evidence of general reports that the defendant is guilty of 
the imputed offence is inadmissible, as well in mitigation, as in 
justification. Ib. 

24. It seems, however, that such reports would be received in 
evidence in mitigation, under circumstances showing an absence 
of malice and an admission of the falsity of the charge. Jb. 

STAYING PROCEEDINGS. 

Where judgments rendered by the Supreme Court have been re- 
versed in the Court of Errors with costs, and venires de novo 
awarded, the proceedings of the plaintiff will be stayed until the 
payment of the costs in error. Jackson v. Schauber, 4 Wend. 216. 

STEAMBOATS. See Common Carriers. 

STRUCK JURY. 

The testing the genuineness of a signature to a note, is not a 
question of intricacy demanding a struck jury; nor is a con- 
troversy between parties, exciting much speculation and interest 
in a county, so important as to induce the granting of such jury. 
Poncher v. Livingston, 2 Wend. 296. 

SURETY. 

1. A surety for the payment of rent to a landlord, who engages, 
in case of default by the tenant, to make up the deficiency, and 
fully satisfy the conditions and agreements of the tenant, without 
requiring notice of non-payment or proof of a demand being 
made of the tenant, has no right to call upon the landlord to 
distrain the tenant’s goods, and is not exonerated from his 
covenant, though the landlord, on request, refuses so to do. 
Ruggles v. Holden, 3 Wend. 216. 

. Where application was made to A to lend his name as a maker 
to a negotiable note for the benefit of B, upon being told that 
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B could procure C and D to sign a note with him for the 
amount wanted, and A accordingly signed such note, after the 
same had been signed by B, C, and D, and when the same fell 
due was compelled to pay the note, it was held, in an action 
brought by A against the three others to recover the money thus 
paid, that the same could not be maintained; that C and D 
were co-sureties with A, and were liable only for their aliquot 
proportion of the money paid, to be recovered in a separate 

action against each. Beaman v. Blanchard, 4 Wend. 432. 
An indemnity given to A, under the circumstances of this case, 
by a third person, would have been no bar to a recovery upon 

the implied promise, had the defendants all been principals. Jb. 

. The omission of the comptroller, for eight years, to prosecute 
the bond of a commissioner of loans, forfeited by the non-pay- 
ment of interest, constitutes no defence to the surety, although 
for three years subsequent to the default the principal was sol- 
vent and able to pay, and at the time of the commencement of 
the suit was insolvent and unable to indemnify his surety. The 
case of The People v. Janson, (7 Johns. Rep. 332,) is in this 
respect overruled. The People v. Russell, 4 Wend. 570. 

See Principat aNp Surery. 

TOWN. See Corporation. 

TRIAL. 

1. A party is entitled to poll the jury, where a sealed verdict is 
brought in, unless he has expressly assented to waive the right. 
Jackson v. Hawks, 2 Wend. 619. 

2. It seems, that a party has a right to call and examine witnesses 
who have arrived in court, after the proofs are closed, and before 
the opposite party has summed up the cause to the jury. Leg- 

gett v. Boyd, 3 Wend. 376. 

. Where the principal and interest due on a bond exceed the 
penalty, the jury, on the trial of a cause, ought to give the 

excess in damages. If, however, nominal damages only are 

assessed by a jury, the excess cannot subsequently be taxed by 
the taxing officer and included in the costs, as is the practice 

where the judgment goes by default or confession. Cook v. 
Tousey, 3 Wend. 444. 

Where the nature of the proceedings or the form of action or 

pleadings gives the opposite party notice to be prepared to pro- 
duce a writing or instrument, if necessary to falsify his adver- 

sary’s evidence, no other notice to produce it is requisite. Story 

v. Patten, 3 Wend. 486. 

5. Accordingly it was held, that notice to produce an execution 
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was not necessary in an action against a constable for not re- 
turning the process and paying over the money where, in the 
declaration, the execution and the judgment on which it issued 
were fully described. 1b. 

6. Notice on the trial to a party to produce a written instrument, 
where there was no evidence that it was in his possession, and 
where his residence was shown to be fifteen miles from the place 
of trial, it seems, would have been adjudged insufficient had the 
notice been necessary. Jb. 

. If it is apparent that the witness is in the interest of the adverse 
party, it is proper to permit the direct examination to take the 
character of a cross examination. The People v. Mather, 4 
Wend. 22 

8. If the question relate to introductory matter, and be designed 
only to lead the witness with the more expedition to what is 
material to the issue, it may be put, though it be leading. Jb. 

9. Putting a question in the alternative form, as whether or not a 
party did a certain act, specifying it, does not remove the objec- 
tion to its being leading. J6. 

10. It is not allowable to put a question which assumes a fact 
proved which is not proved, even on cross examination. J. 
11. It rests in the discretion of the court before whom a trial is 
had, whether or not to permit the re-examination of a witness 
after the lapse of a day, and after the examination of other wit- 
nesses ; the Supreme Court will not interfere with the exercise 

of such discretion but in a very flagrant case. Jd. 

12. In a trial for a conspiracy to kidnap a person, who was actu- 
ally carried off, and whom it was believed was murdered, the 
prosecutor asked a witness, whether on a certain evening he was 
at the house of a certain person? and whether on that evening 
a hack or covered carriage arrived there, in which carriage it 
was alleged the person kidnapped was? the witness declined 
answering, alleging that his answer might implicate him in the 
transaction respecting the person kidnapped, and might expose 
him to infamy, it was Aeld that the witness was not bound to 
answer. Jb. 

13. When the direct answer to a question will disgrace a witness, 
and fix a stain of infamy upon his character, he is not bound to 
answer ; and that whether the question be material or not to the 
merits of the cause in which he is examined. It is not enough, 
however, for the witness to allege that his answer will have a 
tendency to expose him to infamy or disgrace ; the question 
must be such that the answer to it, which he may be required 
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by the obligation of his oath to give, will directly show his in- 
famy, and the court will see that such must be the case before 
they will allow the excuse to prevail. Jb. 

14. Where the answer to a question will have a tendency to im- 
plicate the witness in a crime of misdemeanor, or will expose 
him to a fine or forfeiture, he is not bound to answer ; and when 
he claims to be excused from answering, the court are to deter- 
mine whether the answer he may give to the question can crim- 
inate him directly or indirectly, by furnishing evidence of his 
guilt, or by establishing one of many facts, which together may 
constitute a chain of testimony sufficient to warrant his convic- 
tion, but which one fact of itself could not produce such result ; 
and if they think the answer may in any way criminate him, 
they must allow his privilege, without exacting from him to 
explain how he would be criminated by the answer which the 
truth may oblige him to give. Ib. 

15. The proper question to be put to a witness called to impeach 
another, is, whether he would believe him on oath. The oppo- 
site party may then go into a cross-examination to ascertain the 
grounds of the unfavorable opinion, the means of knowledge of 
the character of the witness impeached, and the source, extent, 
and duration of the unfavorable reports. 0. 

16. Counsel entrusted by his client with papers relating to the 
action depending in court, is not obliged to produce them, nor 
can he be compelled as a witness to state their contents. Jack- 
son v. Denison, 4 Wend. 558. 

17. Notice to produce in evidence, on the trial of a cause, a written 
document, given in a suit before a justice, is good and operative 
in the Common Pieas, if such suit is subsequently removed into 
such court by appeal. Wilson v. Gale, 4 Wend. 623. 

TROVER. 

1. Trover will not lie against a common carrier for not delivering 
goods entrusted to him for transportation, if the goods are not 
in his possession at the time of the demand, and have either 
been lost or stolen. The action should be case and not trover. 
Packard v. Getman 4 Wend. 613. 

2. If, however, they be in his possession, or if he has delivered 
them to a thir’ reson, though by mistake, trover lies. 16. 

See Contract, 6. 

TRUST. 

Cestuis que trust who have paid the consideration of lands con- 
veyed, may claim the benefit of a resulting trust, and will be 
considered as holding the legal estate so far as to enable them 
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to defend or maintain an action of ejectment for lands thus 
held. North Hempstead v. Hempstead, 2 Wend. 109. 


TRUSTEE. See Execution. 
USAGE. See Inreresr, 4, 5. 
VARIANCE. 


9 
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In an action of debt, on recognizance of bail, a variance of siz 
cents in the amount of the judgment against the principal, be- 
tween the declaration and the record produced, is fatal on a 
plea of nul tiel record. Bibbins v. Noxon, 4 Wend. 207. 

A variance in the amount of recovery between an execution 
and the judgment on which it issues, will not affect the sale, the 
execution being amendable as well after, as before the sale. 
Jackson v. Anderson, 4 Wend. 474. 


See Dectaration, 4; Inso.vent, 11, 12. 


VENDOR AND VENDEE. 


1. 


2) 


wee 


A bona fide vendor, believing he has title, covenanting to convey 
land, and discovering, before any part of the consideration 
money is paid, a defect in his title, is not liable to damages for 
refusing to convey. If, however, he acts mala fide, and refuses 
to convey because the property has increased in value, and with 
a view of putting the enhanced value into his own pocket, he is 
liable to an action for damages. Baldwin v. Munn, 2 Wend. 
399. 

A purchaser for a valuable consideration of chattels levied upon 
by an execution, and suffered to remain in the possession of the 
defendant under orders from the plaintiff to the sheriff to 
suspend proceedings until further directions, acquires title to 
the same, and may maintain ¢respass against the sheriff for 
dispossessing him of the property. SHicox v. Coates, 2 Wend. 
419. 


. A person entering into the possession of wild, uncultivated land, 


under a contract of sale, giving him a right of entry and oc- 
cupancy, and reserving to the landlord the land as security until 
the payment of the consideration money; by withholding the 
deed, has a right to enter and enjoy the land for agricultural 
purposes. Moores v. Wait, 3 Wend. 104. 


. If such person cuts timber for any purpose other than the culti- 


vation, improvement, and enjoyment of the land as a farm, the 
timber thus separated from the freehold becomes the personal 
property of the owner of the inheritance, who may maintain an 
action of trover for it against any one in possession, though a 
bona fide purchaser under the occupant. Jb. 
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VERDICT. 

1. A verdict will not be set aside for irregularity, where the jury 
have separated after agreeing to a sealed verdict, and on coming 
into court, one of the jurors dissents to it, who subsequently, on 
the jury being sent out again, agrees to the verdict as originally 
rendered. Douglass v. Tousey, 2 Wend. 352. 

2. Where a judge directs a jury to bring in a sealed verdict, and 
gives them permission to separate after agreeing on the same, if 
no objection is made by the parties to such direction, they will 
be deemed to have assented to it. Ib. 

See Rep.evin, 7. 

WARRANTY. See Contracts, 7. 

WAY. See Srreers. 

WITNESS. 

1. Where a person, who is directly interested in favor of the 
plaintiff in a cause, is called by the defendant to prove a partic- 
ular fact, and is sworn as a witness, the plaintiff has a right to 
examine him generally as to the merits of the cause. Varick 
v. Jackson, 2 Wend. 166. 

2. A plaintiff who has called and had the benefit of the testimony 
of a witness, cannot afterwards object to him on the ground of 
interest ; and the witness having been sworn in chief, the oppo- 
site party may not only cross-examine him in relation to the point 
which he was called to prove, but may examine him as to any 
matter embraced in the issue. Fulton Bank v. Stafford, 2 
Wend. 483. 

3. A release by one to the other of two parties jointly liable to the 
payment of a sum of money, and in a case where contribution 
might be enforced by one against the other, renders the party 
released a competent witness for the releasor in a suit against 
him alone by the creditor, although without such release the 
witness would be directly interested in the event of the suit. 
Bagley v. Osborn, 2 Wend. 527. 

4. Evidence that a witness has been indicted for perjury and 
forgery, he not having been tried and convicted} is inadmissible 
to impeach his credibility. Jackson v. Osborn, 2 Wend. 555 

5. It is no objection to the competency of a witness in an action 
by a moneyed institution that a few days before the trial he had 
sold out his stock, although he stated that he supposed he could 
purchase it back if he chose; he testifying that the transfer by 
him was without any agreement, either express or implied, that 
the stock should be re-conveyed. Utica Ins. Co. v. Cadwell, 3 
Wend. 296. 
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6. A co-obligor not sued is a competent witness to prove the terms 
and conditions on which a joint and several bond has been 
executed, where the suit is commenced against only some of the 

. obligors. Lovett v. Adams, 3 Wend. 380. 

7. A person having no fized legal interest in the event of a cause, 
is a competent witness, although he declares himself bound in 
honor to share in the loss which may be incurred by the party 
calling him. Moore v. Hitchcock, 4 Wend. 292. 

WITNESS, Examination of. See TriaL, 7 — 14. 























LEGISLATION. 





MAINE. 


At the session of the legislature of Maine, in 1830, thirty-two 
general laws were passed. 

Ch. 455.—Crows. Eight cents a head is to be paid out of the 
state treasury for the destruction of crows. 

Ch. 456.—Divorce a vinculo is permitted where the party 
complained of has deserted the other five years, has joined the 
shakers, and continued with them for that period, or is sentenced 
to the state prison for five years. 

Ch. 457.—Ferries. Persons licensed by the Court of Sessions 
to keep a ferry, are prohibited, under a penalty of forfeiting their 
license, besides paying damages to persons injured, from using a 
steam, team, or horse boat; and where the use of one of these 
boats is allowed by law, a sail or row boat may be used instead. 

Ch. 458.— Debtors to the state may be discharged from prison 
on taking the poor debtor’s oath. s. 4; or may be discharged 
on application to any judge of the common pleas in term time or 
vacation, on a payment of or securing such part of the judgment 
as the court may deem reasonable, on examining the debtor on 
oath as to his means of payment. s.1,2,3. [Thislaw is for the 
interest of the state as well as just; the principle of the law is 
adopted in most of the states in respect to all the debts of an 
insolvent debtor, and will be adopted in all the others, as soon as 
the legislature shall express what is already the general public 
opinion. ] 

Ch. 461.—Jailors are to continue in office notwithstanding the 
office of sheriff shall become vacant, and in case of the office of 
jailor becoming vacant during the vacancy of the sheriff’s office, 
the Court of Sessions is authorized to appoint a jailor, subject to 
removal by the governor and council, who are authorized to appoint 
a successor. 

Ch. 462.—The Supreme Court is invested with equity powers 
‘in cases of fraud, trust, accident, or mistake, where there is not a 
plain, adequate, and sufficient remedy by the rules of the common 
law; s. I: And is authorized to grant writs of injunction whenever 
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the same shall be necessary to prevent injustice, and any justice 
of said court may, in such cases, issue writs of injunction in vaca- 
tion to stay proceedings or waste until the end of the next term 
of the court, unless sooner dissolved.’ s.2. [This is a very import- 
ant law, and it is truly astonishing that Massachusetts and Maine 
have both been so tardy in vesting equity powers in their supreme 
courts, as it is evident that in the cases enumerated in the above 
law, as well as in many others, there is, to use the words of the 
law, ‘no plain, adequate, and sufficient remedy by the rules of the 
common law.’ The prejudice against vesting the courts with 
equity powers has arisen from the notion that equity is an arbitrary 
discretion of the judge exercised independently of the law of the 
land, whereas nothing can be more contrary to the truth. It is 
surprising that any of the books, as some of them certainly do, 
should give any countenance to such a notion. We need not say 
to ihose at all acquainted with the subject, that there is not any, 
the least, ground for such a prejudice. Equity merely gives the 
party a remedy for rights to which he is entitled by the law, where 
the very law which gives him the right, has failed to give him an 
adequate remedy. | 

Ch. 463.—Process and Pleadings. 1n actions on bonds for 
performance of contracts, and in actions of covenant, the plaintiff 
may allege as many breaches as he may think fit, to which, whether 
the covenant be in the affirmative or negative, or both, the defend- 
ant may answer generally, and if the verdict be for the plaintiff, 
the jury shall ascertain, by their verdict, the damages. s.1. Per- 
sons may be arrested or property attached on scire facias. s. 2. 
If a general verdict is rendered for the plaintiff, where some of the 
counts are bad, any one being good; or where there is a wrong 
joinder of counts, and no objection taken by plea, or by motion 
made previously to trial, the judgment shall not, for such reason, 
be stayed, or subject to reversal on error. 

Ch. 474.— Taking and appropriating logs, or cutting out marks 
of logs or spars, in any river, pond, &c. by any person intending 
to appropriate them to his own use, whether the owner be known 
or not, is punished by a fine not exceeding twenty dollars for each 
log or spar so taken, or of which the mark is obliterated. 

Ch. 467.—Attorneys are required, in order to be admitted as 
such, to have devoted seven years, at least, toscientific attainments, 
three of which must have been spent in professional studies, and 
one of the three with some counsellor in Maine. 

Ch. 569.— Trustee Process. A person summoned as trustee, by 
foreign attachment, being about to leave the state, may make 
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answer before a justice of the peace. s. 1. And any person so 
summoned may so answer, with consent of the plaintiff. s. 2. 

Ch. 470.—Probate Proceedings. Actions on a probate bond 
may be brought by the party in interest, without the consent of the 
judge of probate, the name, addition, &c. of the party for whose 
benefit the suit is brought, being inserted in the writ. s. 1. Guar- 
dians of minors, persons non compotes mentis, or spendthrifts, may 
be authorized by the judge of probate to sell their whole estate for 
their maintenance. s. 4. The real estate of such wards may be 
sold, and their personal estate reserved. s. 5. 

Ch. 471.—Moose or deer are not to be killed between the first 
of January and first of September. 

Ch. 477.—The warden of the state’s prison shall establish Sun- 
day schools for the convicts. s. 3. Actions may be brought 
against the warden on contracts made by him as warden, and his 
successor may defend in the same, but he is not to be personally 
liable, and may be a witness. s. 5. The warden may demand 
twenty-five cents from each visiter to the prison. s. 7. 

Ch. 478.—Chattels exempted from Attachment. One cow, and 
one heifer not having had a calf, or not being three years old, two 
swine, one of which is not to exceed the weight of one hundred 
pounds, belonging to any debtor, are exempted from attachment 
for debt. 

Ch. 479.—Contested Elections. Any one intending to contest 
the election of a representative to the general court, must give 
notice of his intention to the member declared to be elected, at 
least twenty days before the meeting of the general court, provided 
he was elected at a meeting held at least thirty days before the 
first day of the session of the legislature. 

Ch. 482.—Licenses to tavern keepers and shop keepers may be 
granted for a part of a year. s. 1. 


SHORT REVIEWS AND NOTICES. 


Tillinghast’s Forms and Precedents. The revision of the laws 
of New York is giving rise to a rapid succession of new works on 
the law, which evince that a powerful impulse has been given to 
jurisprudence in that state. The publication of Mr. Tillinghast’s 
Forms and Precedents has succeeded that of Paine and Duer’s 
Practice. It contains a very full collection under the heads of 

VOL. V.—NO. IX. 26 
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Members and Terms of Court, Process, Entries, Records, Affi- 
davits, Petitions, &c.; Certificates, Acknowledgments, &c. ; 
Notices, Orders, Summonses, &c. ; Pleadings, Replevin, Partition, 
Ejectment, Testimony, Non-resident Debtors, Proceedings in 
Discharge of Insolvent Debtors, Discharge of Imprisoned Debtors, 
Bonds, &c. to Sheriff’s, &c. and Rules of the Courts. The 
numerous references to the Revised Statutes, show that the late 
revision of the laws of New York rendered such a work necessary. 

‘A manual,’ says the author in his preface, ‘which should 
embody, in a single volume, a sufficient number of suitable prece- 
dents for ordinary use, such as are now to be sought for amongst 
different voluminous works, has long been wanted; and seems to 
be more needed, at present, in consequence of many and important 
alterations, which the system of statute law, now just going into 
operation, makes in the heretofore established practice of the 
courts ; it is enough merely to refer to the abolition of real actions, 
the entire new modelling of the action of ejectment, and the essen- 
tial changes introduced into the proceedings in replevin and parti- 
tion, to justify the correctness of this remark. 

‘In preparing the forms of process and entries contained in this 
volume, the author has taken as a guide, the accurate and com- 
plete system of Mr. Tidd, and in drawing the precedents of 
pleadings, Mr. Chitty’s well known and highly esteemed work has 
been freely used ; better models, it is believed, are not to be found.’ 

‘The forms on ejectment and many of those in replevin, and in 
partition, are so essentially variant from any in previous use, that 
in preparing them, but little assistance could be obtained from any 
set of forms or pleadings hitherto published ; but the author is 
encouraged to hope that they may prove correct from the fact, that 
most of his forms in ejectment (being all that were submitted to 
them) have been sanctioned by the Supreme Court and adopted 
as precedents.’ 

Mr. Tillinghast adds that all the forms in ejectment, as well 
those adopted by the court as the others, were examined by 
Benjamin F. Butler, Esq. for the benefit of whose suggestions the 
author makes acknowledgment. 

Where it was questioned whether any of the formerly established 
forms were still applicable, the author has thought it would be 
leaning to the safer side, to admit them into his work. 

The subject of about three hundred, of the seven hundred 
pages of which the collection consists, namely, Pleading, is very 
little affected by the revision of the laws in New York. 

A table of contents would certainly have been an improvement 
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in this volume, for though the alphabetical index at the end, will 
direct one to the particular subject of his inquiry, it is gratifying 
to have such a table, especially on first looking at a volume to get 
a glimpse of the general plan of arrangement and system of con- 
struction. ‘These may be obtained by running the volume through 
page by page, but this could be obtained more easily and more 
satisfactorily from a table of contents; such a table is prefixed to 
Story’s Pleadings, and Chitty presents the reader with an analyti- 
cal table, which serves as one of contents, and the subjects are 
arranged, for the most part, in the order in which the forms are 
disposed in the work. A table, presenting the whole of the sub- 
jects in an orderly method, is also very useful in choosing the 
proper form of declaring or answering, for it offers to the eye at 
once the subjects of all the precedents that can have any relation 
to the one in question. 

The deficiency we have mentioned does not necessarily show 
that the selection of forms is not well made and well arranged ; 
and upon the first inspection of the volume it is evident that the 
points of diversity of forms in England and New York are so 
numerous, that a work of this description must be one of great 
practical convenience and utility in that state. 


Tillinghast’s Edition of Adams on Ejectment. 'The revised 
statutes of New York have made a sweeping provision on the 
subject of real actions, having substituted ejectment for all other 
actions to try claims relating to real property. P. 3, 4, 5, tit. 1, 
s. | and 2. Vol. 2, p. 303. The provisions are as follows, s. 1: 
‘The action of ejectment is retained and may be brought in the 
cases and manner hereafter accustomed, subject to the provisions 
hereinafter contained.’ SS. 2. ‘ It may also be brought in the same 
cases in which a writ of right may now be brought by law, to 
recover lands, tenements, or hereditaments ; and by any person 
claiming an estate therein, in fee or for life, either as heir, devisee, 
or purchaser.’ S. 2. ‘ By any widow entitled to dower, or by a 
woman so entitled, and her husband, after the expiration of six 
months from the time of her right accruing, to recover her dower 
of lands, tenements, or hereditaments.’ And again, Part 3, c. 5. 
tit. 7, s. 24. vol. 2, p. 343: ‘ All writs of right, writs of dower, 
writs of entry and writs of assize, all fines and common recoveries, 
and all other real actions known to the common law, not enumer- 
ated and retained in this chapter, and all other writs and other 
process heretofore used in real actions, which are not specifically 
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retained in this chapter, shall be and they hereby are abolished.’ 
The real actions enumerated and retained in the chapter are waste 
and nuisance. But these provisions will make no great alteration 
in the practice as far as the form of action is concerned, that of 
ejectment having, as our readers very well know, been in general 
use there as in England, to try titles to real estate. One altera- 
tion made by the revised statutes we are glad to see, to wit, the 
absolute proscription and outlawry of ‘ Jackson ex dem.’ the legal 
representative of the Roe ex dem. of the English reports, to whom 
all the lands of England have heretofore been demised and to 
farm let for these many years past, but who was notwithstanding 
by no means a great land-holder, for no sooner was an interest in 
real estate at any time granted to him, than one Casual Ejector, 
a pestilent persecutor of Doe, was instantly upon him with an 
ouster, and has been, time out of mind, and still is, chasing him 
from place to place, all over England, never giving him a mo- 
ment’s rest in the possession of any lands, tenements, or heredita- 
ments whatsoever. And so it has fared with Jackson ex dem. his 
representative in the state of New York. But to settle the matter, 
both he and Casual Ejector, his tormentor, have been banished 
from that state forever, by p. 3, c. 5, tit. 1, s. 6, ofthe revised stat- 
utes, whereby it is enacted, that ‘the use of fictitious names of 
plaintiffs or defendants, and of the name of any other than the 
real claimants and the real defendants, and the statement of any 
lease or demise to the plaintiff, and of an ejectment by a casual or 
nominal ejector, are hereby abolished.’ 

These innovations render Mr. Tillinghast’s new edition of Adams 
on Ejectment very opportune. ‘To the last London edition the 
editor has added one hundred and thirty or forty English, and 
seventeen or eighteen hundred American cases. 


Goodwin’s New England Sheriff. This is a very useful com- 
pendium. Mr. Goodwin has chosen a subject on which a distinct 
work was needed. It will save the lawyer a great deal of time in 
exploring the reports, and to every sheriff, coroner, and constable, 
it will be an indispensable manual. ‘Though the general method 
and arrangement are not so lucid and complete as might have 
been wished, and the contents of the several divisions are not, in 
all cases, rigidly pertinent and appropriate to the particular head, 
yet the author appears to have diligently collected the scattered 
law relating to the various and very important duties of these 
several officers, who, by studiously consulting this little volume, 
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will clear up many doubts and remove many difficulties, and by 
being able to discharge their duties with greater confidence and 
facility, relieve parties from unnecessary vexations, by starting 
groundless scruples on the one hand, or committing unauthorized 
aggressions on the other. 

In a note, p. 242, the author gives the following historical learn- 
ing and criticism respecting the office and title of sheriff: 

‘There is much curious learning in the old books, relative to 
the origin and history of this office. In the black lettered volumes, 
the sheriff is stiled vice comes, deputy earl, or count. ‘The kings 
of the Norman line delegated the highest rank to the earl, who 
was of the blood royal. He-associated with the monarch, as his 
confidant and adviser, and thence derived the affectionate appella- 
tion of comes, a companion. ‘To him was committed the custody 
of the county, and as he was obliged to accompany his sovereign 
in person, this power was delegated to a deputy, who was con- 
sidered the grand conservator of the peace, and was permitted to 
retain, even to our times, a relic of the ancient dignity of the earl, 
to wit, the white rod, which was called album baculum. After the 
king, through the intervention of the third estate, the commons, 
had begun to restrict the power of the nobles, the appointment of 
this responsible officer was taken from the earl, and retained by 
the crown. The titles of nobility were generally derived from the 
French or Norman; and were not introduced until two centuries 
after the conquest. 

‘The simple derivation of the title sheriff, allows us to claim 
for it a higher antiquity than that of the Norman lawyers, whose 
corruptions so often defile the pure fountains of the English 
common law. It has its root in two Saxon words, Scyre and 
Reve; the first signifying a portion of territory, or a division of the 
kingdom, as a county; and the latter a keeper, ruler, or governor : 
so that the word barely means a keeper of the county. 

‘It is said that the division of the kingdom into counties, may 
be traced to king Alfred, whose paternal reign was distinguished 
for a suppression of the numerous hordes of robbers, which then 
infested all half civilized countries, by the introduction of a rigorous 
system of internal police. But it is generally considered, that this 
was a renewal of the ancient division, which probably existed in 
the time of the Heptarchy. 

‘“ Albeit (says Lord Coke) the Saxons gave this officer the 
vulgar name used to this day; yet it is manifest that the office 
itself was of ancient time, before they set foot in England.” 

‘ The suggestion of lord Coke, that this officer existed among the 
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ancient Britons, when subject to the Romans, under the name of 
vice consul, it would seem, should rest upon a better foundation 
than that the Romans considered consulatum as more latinely than 
comitatum, and hence that counties were styled consulships; earls, 
consuls ; and sheriffs, vice consuls.!_ The researches of his learned 
annotator, Mr. Hargrave, have satisfactorily demonstrated, that the 
passage cited by Coke from the laws of Edward the Confessor, is 
rather a remark of the translator, than a part of the law.? There 
is then but little more evidence that this officer existed in the time 
of the Romans, than there is, that he attended at the court of 
Babylon because our translators of the Bible have introduced 
sheriffs among the satraps and splendid pageants, that did homage 
on the plains of Dura to the idol of Nebuchadnezzar.* 

‘'The subject is involved in the impenetrable mists of antiquity ; 
but whatever ministerial officer was employed to execute the man- 
dates of the Cesars, we may rationally conclude from the structure 
of the word sheriff, that it had an origin common to most of our 
valued institutions; and that it cannot be traced to a period more 
remote than that of the Saxon; and probably no farther than the 
time of Alfred the Great. The curious inquirer into the antiquity 
and origin of many of the officers of the common law, is referred 
to the quaint epistles to Coke’s Reports. 

‘The different words used to describe this officer, or rather the 
variation in the orthography of the same word, affords presumptive 
evidence of its great antiquity, as well as of its Saxon origin. Thus 
we find that the Shiregerieve was the deputy of the earl or Eold- 
erman. — (Henry’s Hist. G. B. iii. —344.) Again they are called 
Gerefas, or reeves of shires. — (Lingard’s Hist. England, i. — 291.) 
He is likewise called Scirman or Shireman, and Eolderman or 
Alderman, and this too, as Coke says from the Mirror, in the laws 
of King Ina. It is worthy of inquiry whether either of those 
words indicate a period anterior to the reign of the Saxons. The 
evidence adduced to show its earlier origin, is certainly of a doubt- 
ful character. When, and by whom the Mirror was written, is 
uncertain; although Coke claims for it an antiquity beyond the 
conquest, he admits that Horne added much to it, in the time of 
Ed. 2. The laws of the confessor rest upon grounds equally uncer- 
tain. — See Epis. to 3,9, and 10 Rep.—1 Hume Hist. 134. reign 
of Ed. Conf.— Also 193, and note K. 


Co. Litt. 168. 

2 Ibid. note 5. 1 Dalt. Sher, 1—2. 

3 Dan. iti. 2, 3.— For the character of the Sherifs or emirs of the Ma- 
hometans, see Gib. His. ix. 348. — Also, Ree’s Cyclo. Art. Shevil. 
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EUNOMUS’S LETTERS ON BRITISH LAW REFORM. 

Juridical Letters addressed to the Right Hon. Robert Peel, in 
reference to the present crisis of Law Reform. Letters, | and 
II. By Eunomus. London, 1830, pp. 82. 

Some of the publications in England, on the subject of law 
reform, exhibit much talent, and present liberal and philosophic 
views in relation to jurisprudence. The two first letters, which 
are all that have yet come to our hands, of the series above men- 
tioned, are written with great spirit and ability. The opinions of 
the author on the subject of law reform, as far as they appear, are 
sound and discriminating, equally removed from those of the 
unflinching advocates of all present systems whatsoever, who 
maintain that whatever 7s, is right, and the disciples of Mr. 
Bentham, who maintain that whatever is, is wrong. Eunomus 
coincides with us in our remarks upon Mr. Bentham’s principles 
of legislation, that he has a great power and causticity in searching 
out and dispersing judicial follies and abuses; but is by no means 
a safe legislator. The following very different characters are 
given of Mr. Bentham and his works by Eunomus and Mr. Cullen. 
Eunomus says : 


‘Taking advantage of the peculiar condition of ignorance in 
which the English alone among modern nations exist of the real 
truths of judicial and jurisprudential science, one of the most singu- 
lar, and, in some respects, the most talented writers of the day, 
conceived the design, which he has at length, to a very consider- 
able extent, achieved, of founding an individual fame upon the 
means which his prolific and scorching pen conferred upon him 
of abusing that ignorance. ‘The circumstances of this case, sir, 
in all points of view, place it among the most curious incidents of 
modern literature. A future generation, fully informed by inter- 
mediate discussion in the principles of jurisprudential economy, 
will review it with an interest, and perhaps with an indignation, 
which we can scarcely yet realize. They will say,—this writer 
was not one of those who could justly shelter himself under the 
general ignorance which then prevailed of the principles of juris- 
prudence, or of the practical results of the tests to which those 
principles had been submitting on the continent of Europe for a 
long series of years. He was a man to whom neither the languages 
or the literature of the continent were unfamiliar; he was a man 
who contrasted by a long life of uninterrupted literary leisure, 
those engrossing pursuits of routine which excluded almost all 
other men from investigations which did not immediately belong 
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to the business of established departments. He was a citizen of the 
world, in a degree which did not ordinarily belong to Englishmen. 
He was a citizen of France by a decree of the National Assem- 
bly, — he was a member of the French Institute, — he spent several 
years of his life upon the continent,—his personal connexions 
were principally continental,—and his name was of sufficient 
occurrence both in French, in German, in Russian, and in Polish 
literature, to compel a person of his very acute sensibility to fame 
and notoriety to keep a frequent eye to the journals and literature 
of the continent. All these circumstances, they will say, apper- 
tained to that individual ; and, despite of them all, he either shut 
his eyes to that which he might have learnt from those peculiar 
sources of information, or he trusted to their remaining enshrouded 
in that obscurity which had hitherto been interposed between 
them and the English nation. For a long course of years, he 
continued, unweariedly, to inoculate the public mind with a 
series of mendacious and ignorant assertions and theories, in 
regard to their existing jurisprudence, and the causes of its defects, 
one and all of which would have been dispelled, and scattered to 
the winds, by only a moderate acquaintance with the experience 
and the wisdom of that continent with which he was, or might be, 
so familiar. The doctrine which he most strenuously accumulated 
his efforts to disciple the English nation to, was, that all the faults, 
all the abominations of their jurisprudence, arose from law having 
been made by judges instead of by legislators ; —that it was the busi- 
ness of judges only to pronounce the law which legislators con- 
cocted ; —that a text-law might and should be framed, in which, 
‘saving the necessary allowance for human weakness,’ ‘ no case 
that could present itself should find itself unnoticed or unprovided 
for.” He did not tell them that seventy years before, a man who, like 
himself, ‘ had just and profound views on all sorts of subjects,’ ! — 
Freperic THE Great—had made the same discovery of the 
cause of the ill condition of the law; that he not only projected but 
executed the same remedy ; —that with the same antipathy to judge- 
made law, and belief in the all-sufficiency of legislator-made law, 
the express directions of the King were that the Code might be 
simple, popular, and so complete, that the judge might find in a 
precise text of law the decision of each individual case; and that 
he prohibited all analogical interpretation of the rules it contained 
by the judges, and ordained that in every case for which the code 


' This was Frederic’s own description of himself in his Plan pour reformer 
la justice. ‘Ce prince, qui a des vues justes et profondes sur toute sorte de 
sujets,’ &e. 











1831.] Eunomus’s Letters. 213 


did not provide, application should be made to the legislative 
authority. He did not tell them that the absurdity of the project, 
though backed with all the eclat of the great monarch’ s reign, termin- 
ated its existence in less than thirty years ; and that the first step that 
accompanied the publication of the new code was the restoration of 
the right of interpreting the laws to the judges. He did not tell 
them that the talented jurists who composed the projet of the Code 
Napoleon had, in their Discours preliminaire, exposed, in the most 
eloquent and profound manner, the vulgar absurdity of supposing 
‘that a body of laws could be framed which would provide for all 
possible cases, and at the same time be understood by the lowest 
citizen ;’ and had boldly declared that the details of law ‘must 
necessarily be abandoned to the empire of usage, to the discussions 
of the learned, and to the decision of the judges.’ He did not tell 
them that the most talented, experienced, and philosophical jurists 
of Germany, of Holland, of Belgium, of Italy, of Swisserland, of 
Russia, — had been engaged almost unceasingly in some or other 
of those countries for half a century, in the construction, discussion, 
and re-construction of Cones; that one of the greatest difficulties 
they had had to encounter had been to draw the line between the 
respective functions of LEGISLATION on the one hand, and supic1aL 
JURISPRUDENCE on the other; and that in the result of all that 
discussion and experience, those codes had ultimately fallen into 
most disesteem which attempted most to supplant the functions of 
the judge, and to anticipate the details of application. Availing 
himself of a distinction which had originated in the laws of ancient 
Rome, centuries before the introduction of printing, and which had 
been absurdly enough continued by habit to the present time, — 
the now nominal distinction of written and unwritten law, — he 
represented to the community, in the most mendacious terms, that 
the common law of the country was unwritten, and therefore 
unknown, and uncognoscible law. He did not tell them that that 
unwritten common law was printep four times as often in every 
year — and in four times the number — of the printed copies of the 
written or statute-law. He argued upon that unwritten common 
law of which three thousand printed copies were distributed annu- 
ally over the British Empire, as if it had been the same thing as 
the common law of Russia before the time of the Empress Cathe- 
rine, which existed only in the Ukases of the judges; Ukases 
which were accessible and known only to those few persons who 
in that country corresponded to counsel or advocates in Britain, and 
to which persons they were accessible and known, only by the cir- 
cumstance of their having been judges’ servants, or having had other 
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such private opportunities of learning the forms of courts, and of 
being acquainted with precedents and Ukases. 

‘Taking advantage of the same ignorance, he put forth claims 
to be the first of created excellences, who had conceived and had 
carried into execution, the project, which he represented as hith- 
erto unknown and unattempted, of promulgating the reason along 
with each rule of law ; —that reason which should be at once the 
sanction and the commentary. He did not tell them that the very 
distinction which constituted the superior excellence of the 
unwritten or common over the written or statute-law,—the very 
ground on which its preference was awarded to it by professors,— 
was that the common or judge-made law existed, and existed 
alone, in the shape of a series of rules deduced from reasons ; that 
the rule was, with certain anomalous exceptions, never to be found 
unaccompanied by the reason; that it was often to be deduced 
only from the reasoning itself, the subject-matter of law being 
often too subtle and too complicated to admit of the very form 
of proposition. He did not tell them that that body of written or 
promulgated law which had obtained so great a celebrity under the 
title of the Cope Narotron, though unaccompanied, in its official 
and portable shape, by the motifs of the compilers, was scarcely 
ever consulted by the jurisconsults of those countries where it 
was received without the accompaniment of those motives, either 
in the same or in a separate volume. lle did not tell them that 
those ‘motifs’ and the ‘discussion’ constituted, practically, a 
part of the French legislation. He did not tell them that under 
the title of ‘ La législation civile, commerciale, et criminelle de la 
France,’ the text of the five codes, that text of which the brevity 
had so much been admired, was then in a course of publication in 
twenty-four thick octavo volumes, the product of the additions to 
that text of the motifs, the discussion, and the suppletory laws ;— 
that publication emanating from the chief Secretary of the Conseil 
d'état, compiled from the official documents, and being therefore, 
in every substantial sense, itself official. 

‘ All these things he either himself refused to notice, although 
going on under his eye, and within the immediate range of those 
vibrations which converged into the literary hermitage of Queen 
Square Place; and although he visited Paris personally so lately 


as 1825, was received with honors by the French advocates, and 


, 
promised them to write a work upon the legislation and jurispru- 
dence of France ;—or if he did notice them, he trusted to chance, 
and to the well known Confucian ignorance of his countrymen, 
for a season of undetection sufficiently extended for all the caleu- 
lable purposes of his own fame.’ 
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Mr. C. Sinclair Cullen, in a passage of his proposed Reform 
of the Bankrupt Court, quoted by Funomus, afier accusing the law- 
yers of being infected with dandyism, and applying a quotation to 
those who concern themselves with legislation, that ‘when they 
should be making of laws, they will be knitting of nets,’ proceeds : 


‘When [ read the criticisms of those who 
Bounded by nature, narrowed still by art, 
A trifling head, and a contracted heart, 

attack the opinions and deride the style of Mr. Bentham, I am the 
more struck with his stupendous superiority of mind, and his envi- 
able superiority of feeling. Men of ordinary capacities fancy there 
cannot be any great wisdom beyond their own narrow ken — that 
there can be no altitudes above their reach — no depths which they 
cannot fathom —no world which they cannot hold in their dirty 
little hands. Such men are yet more shrunken in their capacities 
by the worldly interests and feelings which continually absorb and 
degrade their contemplations and faculties. ‘The venerable Ben- 
tham has preserved the purity of his soul and the lucidness of his 
judgment by a hermit life—having early withdrawn himself from 
the sullying and corrupting assaults and seductions of that self- 
interest which a worldly life presents to other men at every turn 
and at every moment; and, emancipated from their power and 
exempted from their taint, has calmly and almost superhumanly 
contemplated and judged the motives, and duties, and powers of 
men — dwelling with peace, and wisdom, and virtue, in the shrine 
of his renowned and noble seclusion. But I let my pen drop with 
humility ;—suddenly ashamed at my presumption in fancying 
that I can offer any worthy homage to a person so celebrated in all 
quarters of the world as a benefactor to mankind.’ 


In the first of these letters of Eunomus, the writer undertakes 
to show that the state of parties in England is peculiarly unpro- 
pitious to reform ; and of the profession, he says, 

‘1 must also indicate the existing state of the learning of the 
Bar, as equally infelicitous; since, among the countless writers 
who have taken up the pen since this reform was first announced, 
scarcely one has shown any claim to the character of a jurist. 
Of practical knowledge we have had much; of honest and manly 
desire to ameliorate the law still more;—but of real juridical 
learning, (with a very few exceptions,) none at all; and of general 
learning nearly as little; for the day is not now for that claim to 
be supported by an extract from Horace; or a reference to Diod- 
orus Siculus, from Mr. Butler’s note to Coke Littleton. n short, 
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sir, it is in vain to mince the matter ;—so low are the literary 
attainments of the Bar, that of the writers on law reform not one 
in four has been guiltless even of bad English.’ 


In the second letter on the Court of Chancery, the state of the 
profession is again introduced, as one of the obstacles to reforma- 
tion upon any liberal and comprehensive system : 


‘ The public, sir, wholly unacquainted with the principles and 
theory of jurisprudence, believe to this hour that it is the constitu- 
tion and business of Courts of Equity to administer some sort of 
notional right and moral justice between suitors, independent of 
pre-established and technical rules, and in defiance of them, if 
they would work apparent wrong. No one takes the trouble to 
show them the impossibility of such a state of things in the matu- 
rity of social existence, however practical and common it may be 
in its infancy. While this continues to be the case, all their 
notions and discussions respecting the state and defects of our 
judicial institutions will be infected with the same amount of radi- 
cal error and fallacy which, thirty years ago, infected the popular 
notions and arguments on all the materia of political economy. 
The truth is that lawyers themselves do not understand the sub- 
ject. They are, generally speaking, mere practitioners; neither 
the circumstances nor habits of the country having hitherto led 
them to the investigation of the rationale of jurisprudence. A 
‘crack’ English lawyer, even the great mover of legal reform 
himself, placed by the side of a thorough-bred French, Belgian, 
or German jurist, would in half an hour have fairly come to the 
end of his whole stock of thought and information on the subject, 
and have made a great fool of himself into the bargain, although 
his companion might perhaps have too much address to let him 
discover it. It is in the nature of ignorance, whether it be found 
among the wise or the simple, to be marvellously unweening of 
what it has to learn, and of the vastness of its own negation ; and 
so it is with the bulk of English lawyers, being utterly notionless 
of the vast strides that the human mind has been making on the 
rationale of jurisprudence all over the continent of Europe, they 
remain unmoved and stationary, wrapped up in the all-sufficiency 
of their own practical attainments. In return, the continent gazes 
at them with surprize and contempt, and exclaims with the writer 
in the Annales de Législation: —‘ En Angleterre, la plupart des 
jurisconsultes renfermés dans leur greffes, et ne connoissant que 
leurs archives, paraissent 4 peine s’appercevoir du bruit de nos 
sectes ; Ja loi n’est pour eux qu’une profession.’ 
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One of the questions discussed in the second letter is, whether 
jurisdiction in equity and at law, should centre in the same 
tribunals, a question recently much agitated in England, and on 
which the friends of reform are divided. Eunomus says it is 
difficult to assign any satisfactory reason to the continental jurists, 
why these jurisdictions should be separated, for, say they, if the 
doctrines as to right and obligations are the same in both courts, 
why separate the administration? If different, then the community 
presents a very singular spectacle of two sets of laws in force at 
the same time, of which the plaintiff takes his choice when he 
seeks his remedy. This dilemma is the more perplexing, as the 
English treatises, as Eunomus justly says, afford no satisfactory 
definition of the powers and jurisdiction of equity courts, and he 
might have added, nor of any others. We defy any lawyer to 
point out any distinct and complete description of the jurisdiction 
and boundaries of the English courts. No person can examine 
the subject without being at once struck with the cloudy dubious- 
ness that hangs over the confines of the admiralty and instance 
courts, in respect to those of the common law. Any one may satisfy 
himself of this by looking over the account of the different courts 
in Bacon’s Abridgment. He will find himself directly lost in a 
wilderness of particulars ; and seek in vain for the great outlines 
of a complete distribution of the entire juridical administration. 

But Eunomus, in the letter in question, speaks only of the Court 
of Chancery, and remarks very justly, that the obscurity and con- 
fusion respecting the limits of the law and equity jurisdiction, 
perplexes the discussion of the question just stated, why the two 
should not be assigned to the same tribunals. He then points out 
what are the characteristics of the chancery jurisdiction, as dis- 
tinguished from that of common law, and in doing this he rejects 
the too common error of supposing two sets of doctrines or rules 
of right, and in support of his rejection of this distinction, he cites 
the authority of Blackstone, and it is really surprising to find that 
many lawyers in this country as well as in England, who have 
studied the Commentaries, no doubt very faithfully, but forgotten 
much of what they have studied, still cling to the now old error, 
though it was once in some degree a truth, that equity and law 
are administered from different codes. He enumerates, as the 
distinguishing characteristics of this jurisdiction, what all jurists 
who will take the trouble of giving any attention to the subject 
will agree to be such, namely, a difference in the process and 
pleadings; in the mode of proof; and the remedy. ‘The doc- 
trines as to rights and obligations, are the same in law and equity, 
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but equity has a different mode of coming at the facts and admin- 
istering relief, and it administers relief in cases which cannot be 
reached by the forms of proceeding at common law. And why 
should not courts of common law be invested with power to pro- 
ceed according to principles of equity, where the case requires it? 
Eunomus gives but one reason which is applicable in England, 
but not so at least in all of the United States, namely, that the 
amount of business renders it necessary to make some distribution, 
and he introduces the doctrine of the division of labor, as the only 
just ground of the distinction of the jurisdictions. As the modes 
of proceeding in chancery and at common law are different, by 
separating the profession into distinct bodies, devoted respectively 
to these different modes of practice, the labor of acquiring adequate 
professional skill is abridged, and the chance is, that the professors 
of each will be more accomplished in their particular branch of 
practice, than they would be in both branches, if pursued by the 
profession in common. 

This reason will apply very well in the metropolis of England, 
where the ultimate jurisdiction throughout the kingdom, and 
indeed throughout the empire, centres. But the reason is less 
applicable to any part of the United States, and we do not see that 
there is any advantage whatever in separating the jurisdictions in 
this country. New York and Pennsylvania would be the only 
states to which the reason given by Eunomus would apply in any 
degree. In the latter state the equity jurisdiction is very sparingly 
introduced, and though in New York it is distinct, we have never 
understood that there is any distinction of practice in the profession. 

The author proposes in his next letter, in reference to this ques- 
tion, to examine the practice in those of the United States in 
which the two jurisdictions are united in the same tribunal. We 
look for this letter with some interest. We are not without appre- 
hension that the writer may fall into the common error of his 
countrymen of not sufficiently understanding the subject, in writ- 
ing upon any thing relating to this country, owing to the imperfect 
means of obtaiming the requisite information in England, and, 
also, not unfrequently, to mistaken notions of our institutions. We 
are glad to learn, however, that some English jurists have recently 
taken measures to supply themselves with our juridical literature, 
which, independently of the reports, it must be confessed, lies, as 
yet, within a very narrow compass. But we are certain, from the 
specimens already given, that whatever the author shall say upon 
the subject, will be characterized by comprehensiveness of think- 
ing, vigor, and acuteness. 
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INTELLIGENCE AND MISCELLANY. 


Shipper’s Lien on the Ship for Damage to the Goods. 'The fol- 
lowing very important case has been recently decided by Judge 
Ware, in the District Court of the United States, in Maine. 

By the marine law the cargo is bound to the vessel and the vessel 
to the cargo. The master has a lien on the merchandise for his 
freight, and the merchant has a lien on the vessel for the damage 
he may sustain from the non-delivery of his goods, and for any 
injury they may have received from the fault of the master or the 
crew. Crane v. The Rebecca. 


Ile may enforce his lien by process in rem in the admiralty. 0. 





Cases in the General Court of Virginia, November, 1830. A 
correspondent has obligingly furnished us with notes of the prin- 
cipal decisions of the General Court of Virginia, at the November 
term, 1830: Present, Justices Stuart, Brockenbrough, Johnston, 
Smith, Allen, Daniel, Semple, Upshur, Field, May, and Lomax ; 
as reported in the Richmond Enquirer, of November 26th, from 
which the following abstracts are made. 

A party being indicted and convicted under | R. C. p. 428, ce. 
3, s. 30, for carrying four slaves named H. 8S. P. and Hyat, the 
property of E. D. and one named G. the property of L. J. D. out 
of Virginia, without the consent of said owners, and with the 
design of depriving them of their said slaves; a writ of error 
was petitioned for, on the ground that, at the Examining Court, 
the defendant was, as appeared by the record, examined for 
so carrying away four slaves, named H. 8. P. and Harriet, and 
one slave named G. belonging to such owners respectively. The 
petition was rejected by the Court unanimously. Thomas v. The 
Commonwealth. 

A justice of a County Court, who leaves the state with the 
intention of settling in another state, but after staying nine months 
in such other state, without, however, having any established resi- 
dence there, returns to Virginia, thereby loses his office of a justice 
of the County Court. Poulson v. The Justices of Accomach. See 
also Chew v. The Justices of Spottsylvania. 

A writ of error will not be granted to reverse a judgment against 
the defendant, in an indictment for nuisance, by raising a mill- 
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dam so as to overflow a highway, because the indictment does not 
allege distinctly and specifically where the mill is situated, and 
what particular piece of road was overflowed. Stephen v. Com- 
monwealth, 

[It was objected that it did not appear, from the indictment, 
except by inference, that the mill was in the county where the 
trial was had; it is to be presumed, therefore, that the road over- 
flowed was alleged to be in the county.] 

On an indictment for passing counterfeit money, evidence that 
at or about the time when the offence is alleged to have been com- 
mitted, the defendant passed other counterfeit money, is admissible 
to prove the scienter. Martin v. The Commonwealth. 

It being proved that the defendant in such an indictment had 
confederated with another person for the purpose of passing coun- 
terfeit money, evidence that counterfeit bills were passed by such 
other person similar to those alleged to have been passed by the 
defendant, is admissible. 6. 

It is not indispensable that the notes alleged in such an indict- 
ment to be counterfeit, should be proved to be such by the testi- 
mony of the officers of the bank by which the bills purport to have 
been issued ; this fact may be proved by other witnesses. Ib. 

Where some of the jurors left their box after the jury was 
empannelled, but before any evidence was given, but it appeared 
that they could not have communicated with any person during 
their absence from the box, the proceedings will not be set aside 
on this account. Jb. 

[A part of the judges considered the circumstance of the jury’s 
separating before or after any evidence was given, to be material ; 
others did not consider this distinction entitled to so much weight, 
but all concurred in not setting aside the verdict, because from 
the particular circumstances, it was evidently not possible that the 
jurors could have been tampered with during their absence. | 

In an indictment for counterfeiting bank notes, it being proved 
that the defendant had such notes in his possession, and also im- 
plements for counterfeiting them, the jury were instructed that this 
was prima facie evidence that he counterfeited them. Spencer v. 
Commonwealth. 

The possession of such bank notes and apparatus, is prima facie 
evidence that the notes were counterfeited at the place where they 
were first found in possession of a person. By a majority of the 
court, Johnston, Semple, May, and Lomax, dissenting. Id. 

See United States v. Britton, 2 Mason, 470. 

['T'wo of the dissenting judges, May and Semple, were of opin- 
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ion that the possession of the notes and apparatus, though not 
prima facie evidence of the possessor’s counterfeiting them, were 
such evidence of his aiding in so doing. 

But another question arose in this case, which strikes us as of 
some importance. The two judges last named understood the 
bill of exceptions to state that the judge who presided at the trial 
instructed the jury that the facts above stated were prima facie 
evidence of the facts inferred. This would, they thought, be an 
instruction as to the weight of evidence, and they were, therefore, 
of opinion that the verdict ought to have been set aside. But 
Mr. Justice Story, in Britton’s case, cited above, considers the 
inference, as to the place of forging in such case, to be an estab- 
lished presumption of law, and if it be so, the court was bound, 
if so requested, or if the question was presented, so to instruct the 
jury, as much as they would be to instruct them that a registry of 
a deed is notice to all the world. The reasons given in Britton’s 
case in favor of such a presumption, are certainly very strong. 
Another question suggests itself in this case, whether the court 
should instruct the jury that the possession of counterfeited notes, 
and the apparatus for counterfeiting them, is prima facie evidence, 
or, in other words, ground of legal presumption, that the possessor 
was the counterfeiter ; for, whether he should appear to have been 
so or not, seems to depend on the circumstances of the particular 
case. We are not aware that it has been made the subject of legal 
presumption. To instruct the jury that a fact is proved, is to instruct 
them on the weight of testimony ; but to instruct them that if such 
a fact is, in their opinion, proved, then the law raises such or 
such a presumption, is strictly within the province of the court. 
The question in such case, and that a legal one, is, whether the 
law does raise any such presumption? The doctrine laid down 
by Mr. Chief Justice Tilghman on this subject, in Stower v. Lessee 
of Whitman, 6 Bin. 419, to this effect, seems to us to be correct. 
We make no distinction between what is called a presumption of 
law, and a presumption of fact; considering them to be the same, 
as we shall state more fully in our next number, in noticing Mr. 
Mathews’s treatise on this subject. ] 

Under the insolvent laws of Virginia, if a debtor presents a 
schedule of his property, and offers to take the oath prescribed by 
the statute as a condition of his discharge from imprisonment, the 
justices, before whom he offers to take the oath, (being the proper 
magistrates) are bound to administer it, though they may have 
reason to think he swears falsely. [As all the debtor’s property, 
whether included in the schedule or not, passes, by assignment by 
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law, to the sheriff, for the benefit of the creditors, their right to 
the proceeds is not affected by the schedule and oath, though if 
the debtor conceals or abstracts any part, it may be more difficult 
to prove it to be his.] Harrison v. Emerson & als. Justices of the 
Peace. 





Examination of Parties in Civil Suits. Lord Wynford, better 
known as Mr. Chief Justice Best, of the Common Pleas, has intro- 
duced into the British House of Lords a proposition to abridge the 
expense of testimony in lawsuits, by subjecting the parties to 
examination on interrogatories, as is already done in chancery and 
in trials before the commissioners of bankruptcy. The testimony 
by witnesses and all the proceedings in the trial would thus be 
narrowed down to the questions actually in dispute. 

In regard, at least, to actions ex contractu this practice would 
suppress such a mass of litigation, — would tend so effectually to 
prevent surprise and circumvention, — would so materially reduce 
the expense of trials, —and is, withal, so just between the par- 
ties, that we are only surprised at its not having been long since 
universally introduced in England and the United States. This 
practice is, as we see by the trial of the French ex-ministers, 
adopted in criminal trials in France. 

Revival of County Courts in England. Mr., now Lord Chan- 
cellor, Brougham is also pressing the measure of establishing 
county courts, distinct from the assizes held by the judges of 
Westminster Hall, with a jurisdiction in actions of debt, for sums 
not exceeding £100, and in actions for damages for tort, not 
exceeding £50. This he considers not so much an innovation as 
the restoration of the old county courts, which originally had 
jurisdiction of claims under 40s. equal, in the opinion of Chief 
Justice Hale, to £10 in his time, and, in that of Lord Brougham, 
to £40 at the present time. He proposes that the experiment shall 
first be made in only two counties. 





New Judges in Westminster Hall and new Regulation as to 
Writs of Error and Bail. Chapter 70, of the acts of the last 
British Parliament, relates to the appointment of an additional 
judge in each of the three courts of Westminster Hall. Salaries 
£5000, while acting, and £3500 on retirement. S. 8, Writs of 
error from either of these courts are to be brought only before the 
judges of the other two, in the Exchequer Chamber. 

The same act provides that bail may be discharged, by surren- 
dering their principal, at any time. 
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Judge P. P. Barbour’s Valedictory to his Constituents. Judge 
Barbour, on being appointed District Judge of the United States 
for the district of Virginia, takes the occasion, in a letter dated 
October 20, 1830, addressed to his former constituents, in the 
congressional district by which he had been elected to Congress, 
to declare the principles on which he thinks the constitution should 
be construed. He says, ‘a large majority of the American people 
impressed the stamp of their decided disapprobation’ upon the alien 
and sedition law, and then speaks quite disparagingly of internal 
improvement and the tariff, and concludes, ‘ let us have philosophy 
enough to bear and forbear; let us yet try further argument, 
further remonstrance,’ &c. It was one of the maxims of Chief 
Justice Hale to reserve himself upon all questions of law, until he 
was called upon to decide and had fully heard the parties. 
Whether Judge Barbour is right or not, respecting the principles 
upon which the constitution should be construed, or the character 
of the internal improvement and tariff laws, it seems to us that it 
would have been commendable in him to have been governed by the 
spirit of Lord Chief Justice Hale’s rule, though the rule might not 
be literally applicable to this particular case. It is by no means 
impossible that questions may come before him in his judicial 
capacity relating to the construction of the constitution, and the 
application of these very laws, when it will be convenient to him- 
self, as well as more satisfactory to the parties, whose interests 
shall be affected, that he should not have the slightest appearance 
of being pledged or biassed. As a matter of mere propriety — 
for we have no reason to suppose that Judge Barbour will not be 
perfectly upright and impartial in his judicial capacity — we believe 
that all parties will agree that a judge should at once, on taking 
his commission, renounce all public political contention, except so 
far as he may be called upon to give his vote, and more especially 
that he should refrain from denouncing the laws he has undertaken 
to administer. The phrase used by the judge, ‘let us yet try 
further argument,’ &c. is ambiguous, and admits of a construction 
less befitting a judge than a political leader. 





Rules of Chancery Practice in Maine. The new actin Maine, 
mentioned in our abstract of the legislation of that state, has given 
occasion to the adoption, in November last, of new rules of chan- 
cery practice, which we notice as belonging to a subject, namely, 
that of chancery jurisdiction, of interesting inquiry in some of the 
states, particularly some of the N. England states and Pennsylvania, 
where this jurisdiction has been less known, and by many persons 
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totally misunderstood. The substance of these rules are as follows: 
1. The old rules are repealed. 2. The outlines of the practice of 
the Supreme and Circuit Courts of the United States are adopted, 
as far as not inconsistent with the constitution and laws of Maine. 
3. Prolixity and useless repetitions in the pleadings are to be 
avoided, to which class the court considers, in most cases, the 
averment of combination and pretence, to belong. 4. The bill must 
be full, clear, and explicit, &c. 5. Upon the general interrogatory 
in the bill, the defendant is required to answer to every material 
allegation and statement. 6. The original process is to be by sub- 
pena, in the following form : 
STATE OF MAINE. 
ss. To A Bof [ addition. | 
GREETING. 

We command you, that you appear before our Supreme Ju- 
dicial Court, next to be holen at within and for said County 
of on the Tuesday of next, then and there to 
answer to a bill of complaint exhibited against you in our said 
Court by C D of (addition) and to do and receive what our 
said court shall then and there consider in this behalf. Hereof 
fail not, under the pains and penalties of the law in that behalf 
provided. 

Witness P. M., Esq. the day of in the year of our 
Lord 183 CLerkK. 
7. On the bill being filed in the clerk’s office during vacation, the 
subpena is issued of course by the clerk, returnable at the next 
term, and must be served at least fourteen days before the com- 
mencement of the term. If the bill is filed in term time, the court 
orders the time of notice. 8. If the plaintiff causes the defendant 
to be served with a copy of the bill sixty days before the return 
day of the subpena, the defendant must demur, plead, or answer 
on the return day of the subpena. 9. If the bill is filed in term 
time, and the swbpena is made returnable at the following term, 
the court will order the time for filing demurer, plea, or answer, in 
the clerk’s office; and upon the plaintiff’s filing his replication 
thirty days before the commencement of the next term, and giving 
notice to the defendant, the parties may proceed to the examina- 
tion of witnesses, so that the cause may be heard at the next term. 
[n the computation of time, the day of service or giving notice is 
excluded. 10. If the defendant does not appear, on the return 
day, and it appears to the court that he has had personal notice, 
he is defaulted and the bill is taken pro confesso. 11. The answer 
may be sworn to before any justice of the peace, and returned, 
endorsed, and sealed, to the clerk’s office. 12. All proof is to be 
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by depositions, which, after issue on plea, or filing answer and 
replication, are to be opened in the same manner as in cases at 
common law. 13. The court will direct an issue to the jury, when 
it is necessary. 14. ‘'The defendant may, should he elect so to 
do, avail himself of the subject matter of a plea in bar, by inserting 
it in his answer.’ 15. ‘ Demurrers, pleas, and answers, shall be 
decided on their own respective merits. Answers are not to be 
considered as overruling pleas, nor answers or pleas as overruling 
demurrers.’ 16. Amendments may be made at any stage of the 
proceedings, by leave of, and terms prescribed by, the court. 17. 
Depositions in perpetuam rei memoriam, may be taken for and 
used in the same manner in trials in chancery as at common law. 
18. Instead of a bill of revivor, the original bill may be amended 
according to the statement of facts where a change has taken place 
as to the person entitled to prosecute ; or if a change has taken place 
in respect to the person or persons proper to defend, ‘a suggestion 
thereof shall be inserted in an amendment of the bill, and a sub- 
pena served as before mentioned, on the person substituted or 
joined, to appear and answer.’ 19. Supplemental bills may be 
dispensed with, and the new facts inserted, by way of amendment 
of the original bill, at any time before decree. 





Georgia and the Cherokees. The question between Georgia 
and the Cherokees relating to the right of that state to jurisdiction 
over that nation, is to be brought before the Supreme Court under 
a bill in chancery, in which the nation describe themselves as ‘a 
foreign state, not owing allegiance to the United States, nor to any 
state of this Union, nor to any other prince, potentate, or state. 
The bill alleges that the interference of the Supreme Court is the 
only remedy of the plaintiffs against the jurisdiction assumed by 
Georgia, and prays that the state of Georgia should be made de- 
fendants, and that ‘the said state of Georgia, her [?] governor, 
attorney-general, judges, magistrates, sheriffs, deputy-sheriffs, 
constables, and all other her officers, agents, and servants, civil 
and military, may be enjoined and prohibited from executing the 
laws of that state within the boundary of the Cherokee Territory.’ 

Notice was served on the governor of Georgia, by John Ross, 
the principal chief of the Cherokees, that on the fifth of March, 
the Cherokees will move the Supreme Court for such an injunction. 

The question, then, is whether a valid treaty can be made with 
the Cherokee nation under our constitution, so that the members 
of the nation and the citizens of the United States may avail them- 
selves of its provisions as a part of the law of the land. 
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LIST OF JUDGES. 


Corrections in, and additions to, the List of Judges in the January 
number of the Jurist for 1830. 


UNITED STATES COURTS. 


New Jersey. For ‘ William Russell,’ District Judge, read William 
Rossel. 

Vireinia. District Judge of the United States for the E. District, P. 
P. Barbour, vice George Hay. 


STATE COURTS. 


Maine. Com. Pl. (Vacancy.) Vice Samnel E. Smith elected Gov- 
ernor. 

Vermont. Supreme Court. Titus Hutchinson, C. J. vice Richard 
Skinner ; Ephraim Paddok, continued ; Charles K. Williams, Stephen Royce, 
and John C. Thompson, vice Samuel Prentiss, Bates Turner, and Titus 
Hutchinson. 

MassacuusetTts. Supreme Court. Lemuel Shaw, C. J. vice Isaac 
Parker, deceased. 

Connecticut. Supreme Court. Thomas 8. Williams, J., and Clark 
Bissel, J., vice Jeremiah G. Brainard, and James Lanman. 

New York. Circuit Court. James Vanderpoel and Addison Gardner, 
vice William A. Duer and John Birdsall. 

City Superior Court. Josiah O. Hoffman, vice Josiah Ogden. 

New Jersey. Supreme Court. Charles Ewing, C. J.—salary $1200; 
Gabriel H. Ford, George K. Drake, Zachariah Rossel, Justices—salaries 
$1100 each. 

PennsytvAniA. Supreme Court. John B. Gibson, C. J.—salary 
$2666 67; Molton C. Rogers, Charles Huston, John Ross, Justices—salaries 
$2000 each. 

District Court, City and County of Philadelphia. Joseph Barnes, C. J., 
John Hallowell, Charles S. Coxe, Justices—salaries $2000 each. 

DeLAwaAReE. Chancellor, Kensey Johns—salary, $1000. Supreme 
Court. —— , C. J.—salary $1000, Isaac Davis, Joseph G. Rowland, 
Edward Dingle, Justices—salaries $500 each. 

VirGinia. Supreme Court of Appeals. Francis T. Brooke, William H. 
Cabell, John Coalter, John W. Greene, Dabney Carr—salaries $2500 each. 

Superior Court of Chancery. Creed Taylor, William Brown, H. St. G. 
Tucker, Allen Taylor—salaries $1667 each. 

General Court. Robert White, Archibald Stuart, William Brocken- 
brough, Peter Johnston, Daniel Smith, James Allen, John T. Lomax, 
Fleming Saunders, William Daniel, James Semple, R. E. Parker, Lewis 
Summers, A. P. Upshur, R. H. Field, John F. May. Salaries $1500 each, 
and $3 for every 20 miles’ travel on the circuit. 

NortH CaroLtinaA. Supreme Court. Leonard Henderson, C. J.; John 
Hall and Thomas Ruffin, Justices—salaries $2500 each. 

Superior or Circuit Court. William Norwood, J. Daniell, John R. 
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Donnell, Robert Strange, Willie P. Margum, James Martin. Each judge 
is paid $90 for each court held by him in each of the counties. 

Sournw Carouina. Chancellors, Henry W. Dessausure, salary $3500. 
William Harper—salary $3000. 

Superior Court of Appeals. Charles J. Coleock, David Johnson, —— 
——,, | —salaries $3500 each. 

General Sessions and Common Pleas. Elihu H. Bay—salary $2572; 
Robert Gautt, John 8. Richardson—salary of each $3500; Daniel E. Huger, 
J. B. O'Neal, Josiah J. Evans—salaries of each $2500. 

Ouro. Supreme Court. Peter Hitchcock, C.J.; Joshua Collet, Elijah 
Hayward, Henry Brush, Justices—salary $1200 each. 

Circuit Courts. Reuben Wood, vice George Todd. 

InpraAnaA. Circuit Courts. Presidents, John R. Porter, John Law, J. 
R. E. Goodellet, John F. Ross, B. F. Morris, Miles C. Eggleston, and 
Charles Test—salary $700 each. 

Missourt. Supreme Court. —— , vice N. B. Tucker. 

ALABAMA. Supreme Court. Abner S. Lipscomb, Reuben Safford, 
H. W. Collier, John M. Taylor, John White, A. Crenshaw, and 8. L. Perry— 
salary of each $1750. 

Mississippi. Chancellor, John A. Quitman—salary $2000. 

Supreme Court. Edward Turner, C. J.; Joshua Child, John Black, 
James R. Nicholson, Harry Cage, Justices—salary of each $2000. 

Lovis1ana. Supreme Court. George Matthews, Francis X. Martin, 
Alexander Porter. 

Criminal Court of New Orleans. J. W. Smith. 

District Courts. Joshua Lewis, Isaac Baldwin, Benjamin Winchester, 
Charles Bushnell, Lewis Esnault, Seth Lewis, Henry A. Bullard, I. H. 
Overton, Clark Woodruff. 

TENNESSEE. Supreme Court of Errors and Appeals. Robert Whyte, 
John Catron, Jacob Peck—salary of each $1800. 

Chancellors. Nathan Greene, W. A. Cook—salary of each $1500. 

Circuit Courts. Samuel Powell, Edward Scott, J. C. Mitchell, Thomas 
Stuart, J. C. Hamilton, Joshua Haskell, Charles F. Keith, N. W. Williams, 
William E. Kennedy, P. W. Hampkrigs, William B. Purley—salaries $1300 
each. 

Kentucky. Court of Appeals. George Robertson, C. J., Joseph R. 
Underwood, Richard A. Buckner, Justices—salary $1500 each. 

Circuit Courts. William P. Roper, H. P. Brown, Thomas M. Hickey, 
Daniel Mayes, Henry Pictle, H. P. Brodnax, Benjamin Shackleford, Ben- 
jamin Monroe, William L. Kelly, Richard French, 8. W. Robbins, J. L. 
Bridges, P. 1. Booker, Alney McLean, Joseph Eve. 
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AMERICAN. 


A General Collection of Forms and Precedents, for Process, Entries, and 
Pleadings, in Civil Actions at Law. Adapted to the Revised Statutes of 


New York. By John L. Tillinghast. Albany. William Gould & Co. 
New York. Gould & Banks. 1830. 





' We have not learned who is appointed Chief Justice of this court in place 
of Judge Nott, deceased. 








228 Quarterly Last of Law Publications. 


The Commercial Directory and Digest of the Laws of the United States 
relating to Commerce, including a Tariff or Rates of Duties, and Tables of 
Calculation, applicable to all manufactures of wool or cotton imported into 
the United States. By Myer Moses. New York. Ludwig & Tolefree. 
1830. 

New England Sheriff: or Digest of the Duties of Civil Officers; being a 
Compendium of the Laws of Massachusetts, with reference to those of the 
neighboring States, upon those subjects. With copious Forms. By Isaac 
Goodwin, Counsellor at Law. Worcester. Dorr & Howland. Boston. 
Richardson, Lord, & Holbrook. 12mo. pp. 312. 

Speeches and Forensic Arguments. By Daniel Webster. Boston. 
Gray & Bowen. 1831. 

The Political Class Book. Intended to instruct the Higher Classes, in 
Schools, in the Origin, Nature, and Use of Political Power. By William 
Sullivan. With an Appendix: By George B. Emerson. Second edition, 
with Amendments and Additions. Boston. Richardson, Lord, & Holbrook. 
1831. 

[This edition contains very considerable additions and emendations to the 
first. It is, as we mentioned in our former number, calculated to be very 
useful in initiating pupils in their rights and obligations as citizens, and in 
giving them an outline of our political and juridical institutions. ] 


ENGLISH REPUBLISHED. 


An Abridgment of the Law of Nisi Prius. By Wm. Selwyn, Esq. with 
Notes and References to the Decisions of the Courts of this country: By H. 
Wheaton, Counsellor at Law. Fourth American, from the seventh London 
Edition, with additional Notes and References: By Thomas J. Wharton. 2 
vols. Svo. E. F. Bachus, New Haven, and P. H. Nicklin, and T. Johnson, 
Philadelphia. 1831. 

A Treatise on the Principles and Practice of the Action of Ejectment and 
the resulting Action for Mesne Profits. By John Adams. From the last 
London edition. To which are added Notes of the Decisions made by the 
Supreme and Circuit Courts of the United States, and by the Courts of the 
several States, where decisions have been reported, upon the Action of 
Ejectment and the Action for Mesne Profits, and Notes of Decisions upon 
those subjects made in the English Courts, to the present time, except those 
cited in the text. Together with the Statutory Provisions in relation to 
those actions contained in the Revised Statutes of New York, and Prece- 
dents of Entries, Pleadings, and Process adapted thereto. By John L. Til- 
linghast, Counsellor at Law. Albany. W. & A. Gould & Co.; and New 
York, Gould, Banks, & Co. 1830. 

Reports of Cases Argued and Determined in the English Courts of Com- 
mon Law, with Tables of the Cases and Principal Matters. Edited by 
Thomas Sargeant and John C. Lowber, Esqs. Vol. 17, containing Cases in 
the King’s Bench, from 1827 to 1829; and Common Pleas, from 1821 to 
1829. Philadelphia. P. H. Nicklin & T. Johnson. 1830. 

A Practical and Elementary Abridgment of the Cases Argued and Deter- 
mined in the Courts of King’s Bench, Common Pleas, Exchequer, and at 
Nisi Prius ; comprising a Practical Treatise on the different Branches of 
the Common Law. By Charles Petersdorf, Esq. Vol. 6. New York. W., 
R. H. Treadway. 8vo. 


IN THE PRESS. 


Richardson, Lord, & Holbrook have in the press, and ready for publication, 
A Digest of Pickering’s Reports, vols. 2 to 8 inclusive, with a List of 
Statutes Cited and Commented upon in all the Massachusetts and Pickering’s 
Reports, and with occasional references to parallel Cases in other States. 
By Willard Phillips and others. 








